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INTRODUCTORY 


These  regulations  deal  with  the  tax  imposed  by  Title  III  of  the 
Revenue  Act  of  1936.  The  regulations  have  been  divided  into  chap- 
ters. The  material  to  be  found  in  each  chapter  is  shown  in  the 
table  of  contents. 

Chapter  I  defines  terms  that  are  used  in  Title  III  and  in  these 
regulations. 

Chapter  II  deals  with  the  nature,  scope,  and  imposition  of  the 
tax. 

Chapter  III  deals  with  returns,  records,  and  payment  of  the  tax. 

Chapter  IV  deals  with  miscellaneous  provisions. 

The  applicable  provisions  of  the  Act,  as  well  as  certain  applicable 
provisions  of  internal-revenue  laws,  will  be  found  in  the  appropriate 
places  in,  and  are  to  be  read  in  connection  with,  these  regulations. 
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Chapter  I 
DEFINITIONS 

SECTION  1001  OF  THE  ACT 

(a)  When  used  in  this  Act — 

(1)  The  term  "person"  means  an  individual,  a  trust  or  estate, 
a  partnership,  or  a  corporation. 

(2)  The  term  "corporation"  includes  associations,  joint-stock 
comt)anies,  and  insurance  companies. 

(3)  The  term  "partnership"  includes  a  syndicate,  group,  pool, 
joint  venture,  or  other  unincorporated  organization,  through  or  by 
means  of  which  any  business,  financial  operation,  or  venture  is 
carried  on,  and  which  is  not,  within  the  meaning  of  this  Act,  a 
trust  or  estate  or  a  corporation ;  and  the  term  "partner"  includes  a 
member  in  such  a  syndicate,  group,  pool,  joint  venture,  or 
organization. 

(4)  The  term  "domestic"  when  applied  to  a  corporation  or 
partnership  means  created  or  organized  in  the  United  States  or 
under  the  law  of  the  United  States  or  of  any  State  or  Territory. 

(5)  The  term  "foreign"  when  applied  to  a  corporation  or  part- 
nership means  a  corporation  or  partnership  which  is  not  domestic. 

(6)  The  term  "fiduciary"  means  a  guardian,  trustee,  executor, 
administrator,  receiver,  conservator,  or  any  person  acting  in  any 
fiduciary  capacity  for  any  person. 

*  •  •  •  • 

(10)  The  term  "United  States"  when  used  in  a  geographical 
sense  includes  only  the  States,  the  Territories  of  Alaska  and 
Hawaii,  and  the  District  of  Columbia. 

(11)  The  term  "Secretary"  means  the  Secretary  of  the  Treasury. 

(12)  The  term  "Commissioner"  means  the  Commissioner  of 
Internal  Revenue. 

(13)  The  term  "collector"  means  collector  of  internal  revenue. 

•  •  •  •  • 

(b)  The  terms  "includes"  and  "including"  when  used  in  a  definition 
contained  in  this  Act  shall  not  be  deemed  to  exclude  other  things  other- 
wise within  the  meaning  of  the  term  defined. 

SECTION  501(f)  OF  THE  ACT 

(f)  As  used  in  this  section — 

(1)  The  term  "margin"  means  the  difference  between  the  sell- 
ing price  of  articles  and  the  cost  thereof,  and  the  term  "average 
margin"  means  the  average  difference  between  the  selling  price 
and  the  cost  of  similar  articles  sold  by  the  taxpayer  during  his 
six  taxable  years  preceding  the  initial  imposition  of  the  Feileral 

(1) 
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excise  tax  in  question,  except  that  if  during  any  part  of  such 
six-year  period  the  taxpayer  was  not  in  business,  or  if  his  records 
for  any  part  of  such  period  are  so  inadequate  as  not  to  furnish 
satisfactory  data,  the  average  margin  of  the  taxpayer  for  such 
part  of  such  period  shall,  when  necessary  for  a  fair  comparison, 
be  deemed  to  be  the  average  margin,  as  determined  by  the  Com- 
missioner, of  representative  concerns  engaged  in  a  similar  business 
and  similarly  circumstanced. 

(2)  The  term  "cost"  means,  in  the  case  of  articles  manufac- 
tured or  produced  by  the  taxpayer,  the  cost  to  the  taxpayer  of 
materials  entering  into  the  articles;  or,  in  the  case  of  articles 
purchased  by  the  taxpayer  for  resale,  the  price  paid  by  him  for 
such  articles  (reduced  in  both  cases  by  the  amount  for  which 
he  is  reimbursed  by  his  vendor). 

(3)  The  term  "selling  price"  means  selling  price  miwus  (A) 
amounts  subsequently  paid  or  credited  to  the  purchaser  on  or  be- 
fore June  1,  1936,  or  thereafter  in  the  bona  fide  settlement  of  a 
written  agreement  entered  into  on  or  before  March  3,  1936,  as  re- 
imbursement for  the  amount  included  in  such  price  on  account  of  a 
Federal  excise  tax;  and  minus  (B)  the  allocable  portion  of  any 
professional  fees  and  expenses  of  litigation  incurred  in  securing 
the  refund  or  preventing  the  collection  of  the  Federal  excise  tax, 
not   to  exceed  10  per  centum  of  the  amount  of  such   tax. 

SECTION  501  (j)   OF  THE  ACT 

(J)  As  used  in  this  section — 

(1)  The  term  ''Federal  excise  tax"  means  a  tax  or  exaction  with 
respect  to  the  sale,  lease,  manufacture,  production,  processing,  gin- 
ning, importation,  transportation,  refining,  recovery,  or  holding  for 
sale  or  other  disposition,  of  commodities  or  articles,  provided  for  by 
any  Federal  statute,  whether  valid  or  invalid,  if  denominated  a 
"tax"  by  such  statute.  A  Federal  excise  tax  shall  be  deemed  to 
have  been  imposed  with  respect  to  an  article  if  it  was  imposed  with 
respect  to  (or  with  respect  to  the  processing  of)  any  commodity 
or  other  article,  from  which  such  article  was  processed. 

(2)  The  term  "date  of  the  termination  of  the  Federal  excise 
tax"  means,  in  the  case  of  a  Federal  excise  tax  held  invalid  by  a 
decision  of  the  Supreme  Court,  the  date  of  such  decision. 

(3)  The  term  "refund  or  credit"  does  not  include  a  refund  or 
credit  made  in  accordance  with  the  provisions  and  limitations  set 
forth  in  Title  VII  of  this  Act,  or  in  section  621(d)  of  the  Revenue 
Act  of  1932. 

(4)  The  term  "tax  adjustment"  means  a  repayment  or  credit  by 
the  taxpayer  to  his  vendee  of  an  amount  equal  to  the  Federal 
excise  tax  with  respect  to  an  article  (less  reasonable  expense  to 
the  vendor  in  connection  with  the  nonpayment  or  recovery  by  him 
of  the  amount  of  such  tax  and  in  connection  with  the  making  of 
such  repayment  or  credit)  If  such  repayment  or  credit  is  made  on 
or  before  June  1,  1936,  or  thereafter  in  the  bona  fide  settlement 
of  a  written  agreement  entered  into  on  or  before  March  3,  1936. 

(5)  The  term  "taxpayer"  means  a  person  subject  to  a  tax 
Imposed  by  this  section. 


Article  1.  Definitions. — As  used  in  these  regulations — 

(a)  General. — The  terms  defined  in  the  above  provisions  of  law 

sliall  have  the  meanings  so  assigned  to  them. 

(h)  Title  ///.—The  term  "Title  III"  means  Title  III  of  the 

Kevenue  Act  of  1936. 

(c)  Tax. — The  term  "tax"  means  any  tax  imposed  by  Title  III. 

(d)  Agriculturol  Adjustment  Act. — The  term  "Agricultural  Ad- 
justment Act"  means  the  Agricultural  Adjustment  Act  as  originally 
enacted  and  the  amendments  thereto. 

{e)  Act.—The^  term  "Act"  means  the  Revenue  Act  of  1936. 

(/)  Paid^  incurred^  accimed. — The  terms  "paid  or  incurred"  and 
"paid  or  accrued"  shall  be  construed  according  to  the  method  of 
accounting  upon  the  basis  of  which  the  taxpayer's  net  income  is 
computed  under  the  provisions  of  the  applicable  Revenue  Act. 

(p')  Selling  price. — The  term  "selling  price"  means  the  price 
received  by  the  taxpayer  from  his  vendee  for  the  articles  in  question, 
less: 

(A)  Any  amount  (except  in  computing  aggregate  selling 
price  under  section  501(e)  (2) )  paid  or  credited  by  the  taxpayer 
to  the  purchaser  for  the  amount  of  Federal  excise  taxes  which 
were  included  in  such  price,  if  such  payment  or  credit  was  made 
subsequent  to  the  sale  and  (1)  on  or  before  June  1,  1936,  or  (2) 
at  any  time  after  June  1,  1936,  in  the  bona  fide  settlement  of  a 
written  agreement  entered  into  on  or  before  March  3,  1936;  and 

(B)  The  allocable  portion  of  any  professional  fees  and 
expenses  of  litigation  paid  or  incurred  by  the  taxpayer  in  secur- 
ing the  refund  or  in  preventing  the  collection  of  the  Federal 
excise  tax  imposed  with  respect  to  the  articles,  not  exceeding  10 
per  cent  of  the  amount  of  such  tax  which  was  refunded  or  tho 
collection  of  which  was  enjoined. 

"Price  received  by  the  taxpayer"  means  the  invoice  price,  less  trade 
or  other  discounts  (except  strictly  cash  discounts  approximating  a 
fair  interest  rate),  including  transportation  and  other  charges  in- 
curred in  delivering  the  goods,  provided  a  consistent  practice  is  fol- 
lowed by  the  taxpayer  with  respect  to  such  items,  in  all  computations 
under  Title  III. 

A  written  agreement  within  the  meaning  of  section  501(f)  (3)  and 
paragraph  (A),  above,  means  a  promise,  even  though  not  legally 
enforceable,  communicated  in  writing  on  or  before  March  3,  1936,  by 
the  taxpayer  to  the  purchaser  in  question,  to  pay  or  credit  the  amount 
of  reimbursement  claimed  as  a  deduction  in  computing  "selling 
price." 

Only  amounts  of  reimbursement  specified  in  (A),  above,  actually 
paid,  credited  or  accrued  (i.  e.,  the  legal  liability  for  payment  or 
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credit  to  purchasers  having  been  fixed),  before  the  filing  of  the 
return  of  the  tax,  may  be  deducted  from  the  "selling  price"  of  articles 
reported  in  such  return.  If  and  when  other  amounts  of  reimburse- 
ment are  actually  paid  or  credited  to  purchasers  after  the  return  is 
filed,  the  tax,  if  any,  shall  be  redetermined  accordingly  (see  article 
24,  relating  to  redetermination  of  tax). 

(h)  Co€t.— The  term  "cost"  means  (1)  the  cost  to  the  taxpayer  of 
the  materials  entering  into  an  article  manufactured  or  produced  by 
the  taxpayer,  or  (2)  the  price  paid  by  the  taxpayer  for  an  article  if 
the  article  was  purchased  by  him  for  resale,  less  in  the  case  of  either 
(1)  or  (2)  the  amount  for  which  the  taxpayer  is  reimbursed  by  the 
person  who  sold  him  such  materials  or  article.  (See,  however,  article 
13,  Method  I,  paragraph  (2)  (A),  and  Method  II,  paragraph  (2).) 

In  determining  "cost  to  the  taxpayer"  and  "price  paid  by  the 
taxpayer"  there  may  be  included  transportation  and  other  charges 
incurred  in  acquiring  such  materials  or  articles,  provided  a  consistent 
practice  is  followed  by  the  taxpayer  with  respect  to  such  items  in  all 
computations  under  Title  III. 

(i)  Margin.— The  term  "margin"  means  the  difference  between  the 
"selling  price"  of  articles  and  the  "cost"  thereof.  (For  definitions 
of  "selHng  price"  and  "cost"  see  sections  501(f)(3)  and  501(f)(2) 
and  paragraphs  (g)  and  (h),  respectively,  of  this  article.) 

U)  Average  margin.— (1)  The  term  "average  margin"  means  the 
average  difference  between  the  "selling  price"  and  the  "cost"  of  simi- 
lar articles  sold  by  the  taxpayer  during  his  six  taxable  years  preced- 
mg  the  initial  imposition  of  the  Federal  excise  tax  in  question  (See 
section  501(f)  (3)  and  paragraph  (g)  of  this  article  for  definition  of 
"sellmg  price";  and  section  501(f)(2)  and  paragraph  (A)  of  this 
article  for  definition  of  "cost.") 

For  example,  the  date  of  the  initial  imposition  of  the  processing 
tax  on  wheat  was  July  9, 1933 ;  hence,  the  six  taxable  years  preceding 
the  date  of  the  initial  imposition  of  such  tax,  in  the  case  of  a  tax- 
payer on  a  calendar  year  basis  for  filing  income  tax  returns,  would 
be  the  calendar  years  1927  to  1932,  inclusive. 

For  the  purposes  of  the  computation  under  section  501(e)  (1)  the 
average  margin  is  determined  for  articles  sold  by  the  taxpayer  dur- 
ing the  6-year  period  which  are  similar  to  articles  with  respect  to 
which  the  shift  of  Federal  excise  tax  burden  is  being  determined  A 
"similar  article"  is  an  article  which  resembles  in  all  respects  another 
article,  or,  if  the  taxpayer  had  no  articles  resembling  in  all  respects 
such  other  article,  the  similar  article  is  one  which  most  nearly 
resembles  such  other  article  in  all  material  respects  (such  as  quality 
weight,  size,  content,  and  use).  ^        J> 


Under  section  501(e)(2),  however,  the  average  margin  is  deter- 
mined for  all  articles  processed  from  any  article  or  commodity  of 
the  same  kind  as  a  commodity  or  article  with  respect  to  which  the 
Federal  excise  tax  in  question  was  imposed.  For  example,  in  de- 
termining the  extent  to  which  the  burden  of  the  processing  tax  on 
cotton  was  shifted,  the  average  margin  is  determined  for  all  cotton 
articles  sold  during  the  6-year  period,  without  regard  to  whether 
they  are  similar  to  the  particular  cotton  articles  with  res^^ect  to 
which  the  shift  of  Federal  excise  tax  burden  is  being  determined. 

(See  article  13,  relating  to  computation  of  extent  to  which  burden 
of  Federal  excise  tax  was  shifted.) 

(2)  Determijiation  of  average  viargin  hy  the  Cominissioner. — If 
the  taxpayer  during  any  part  of  any  of  the  said  six  taxable  years 
was  not  in  business,  or  if  his  records  for  any  part  of  said  six  taxable 
years  are  so  inadequate  as  not  to  furnish  satisfactory  data  for  the 
determination  of  the  average  margin  of  the  taxpaj^er,  the  average 
margin  of  the  taxpayer  for  the  time  during  which  he  was  not  in 
business,  or  for  which  his  records  are  inadequate,  shall  (if  the  Com- 
missioner finds  it  necessary  for  a  fair  comparison)  be  deemed  to  be 
the  average  margin  which  the  Commissioner  determines  is  the  "aver- 
age margin"  of  representative  concerns  engaged  in  a  similar  business 
and  similarly  circumstanced  to  the  taxpayer  (such  as  the  taxpayer's 
predecessor  in  the  business). 

If  the  taxpayer  during  any  portion  of  the  6-3^ear  period  was  not 
in  business,  or  if  his  records  are  so  inadequate  as  not  to  furnish  satis- 
factory data  for  the  determination  of  the  "average  margin,"  the  tax- 
payer shall  so  state  in  his  return.  Such  taxpayer  may  report  as  the 
"average  margin"  for  the  articles  in  question  for  such  portion  of 
the  6-year  period  the  average  margin  of  representative  concerns 
similarly  circumstanced  (for  example,  the  taxpayer's  predecessor  in 
the  business).  In  such  case,  however,  the  taxpayer  shall  annex  to 
his  return  a  schedule  stating  (1)  the  article  for  which  such  average 
margin  is  reported,  (2)  the  name  and  address  of  such  representa- 
tive concern,  and  (3)  the  reasons  for  considering  such  concern  to  be 
similarly  circumstanced  to  the  taxpayer.  The  Commissioner,  upon 
the  audit  of  such  return,  may  approve  or  disapprove  the  average 
margin  thus  determined.  In  case  of  disapproval  the  Commissioner 
shall  determine  the  average  margin  of  the  representative  concerns 
applicable  to  the  taxpayer,  unless  he  shall  consider  it  unnecessary  to 
do  so  in  order  to  make  a  fair  comparison. 

The  taxpayer  may  determine  the  average  margin  for  the  article 
in  question  (without  reference  to  representative  concerns)  for  such 
portion  of  the  6-year  period  for  which  his  records  are  adequate  to 


furnish  satisfactory  data,  if  the  taxpayer  deems  such  determination 
of  such  average  margin  to  be  sufficient  for  a  fair  comparison.  In 
such  case  the  taxpayer  shall  annex  to  his  return  a  statement  of  the 
portion  of  the  6-year  period  for  which  his  records  are  inadequate 
to  establish  the  average  margin  and  shall  set  forth  the  reasons  for 
considering  the  average  margin  determined  from  his  records  a  fair 
basis  for  comparison.  The  Commissioner,  upon  audit  of  such  return, 
may  approve  or  disapprove  the  average  margin  thus  determined, 
and  may  require  the  determination  of  the  average  margin  of  a 
representative  concern  for  the  period  in  question.  (See  article 
16,  relating  to  rebuttal.) 

(k)  Tax  adjustment. — The  term  "tax  adjustment"  means  a  pay- 
ment or  credit  by  the  taxpayer  to  his  vendee  of  the  full  amount 
of  the  Federal  excise  tax  which  was  imposed  with  respect  to  an 
article  sold  by  the  taxpayer  to  such  vendee  less  the  allocable  portion 
of  the  reasonable  professional  fees  and  other  expenses  paid  or  in- 
curred by  the  taxpayer  in  connection  with  the  nonpayment  or 
recovery  by  the  taxpayer  of  such  amount  of  Federal  excise  tax  or 
in  connection  with  the  making  of  such  repayment  or  credit.  To 
constitute  a  "tax  adjustment"  the  repayment  or  credit  must  have 
been  made  by  the  taxpayer  (1)  on  or  before  June  1,  1936,  or  (2) 
at  any  time  after  June  1,  1936,  in  the  bona  fide  settlement  of  a 
written  agreement  entered  into  on  or  before  March  3,  1936.  A 
written  agreement  within  the  meaning  of  section  601  (j)  (4)  and 
this  paragraph  means  a  promise,  even  though  not  legally  enforce- 
able, communicated  in  writing  on  or  before  March  3,  1936,  by  the 
taxpayer  to  the  vendee  in  question,  to  make  the  repayment  or  credit. 
The  term  "tax  adjustment"  does  not  apply  to  the  repayment  or  credit 
of  an  amount  of  Federal  excise  tax  with  respect  to  an  article  which 
is  less  than  the  full  amount  of  such  excise  tax  (minus  the  reasonable 
fees  and  expenses  referred  to  above). 

(See  article  12,  relating  to  exclusion  of  net  income  from  trans- 
actions with  respect  to  which  a  "tax  adjustment"  has  been  made.) 

(I)  Date  of  termination  of  Federal  excise  tax, — ^The  term  "date 
of  the  determination  of  the  Federal  excise  tax"  means,  in  the  case 
of  a  Federal  excise  tax  held  invalid  by  a  decision  of  the  Supreme 
Court,  the  date  of  such  decision.  The  Agricultural  Adjustment 
Act  was  held  invalid  by  a  decision  of  the  Supreme  Court  of  the 
United  States  dated  January  6,  1936,  and  that  date  is,  therefore, 
the  date  of  the  termination  of  the  Federal  excise  taxes  imposed  by 
that  Act. 

(m)  Federal  excise  ^fla?.— The  term  "Federal  excise  tax"  means  a 
tax  or  exaction  with  respect  to  the  sale,  lease,  manufacture,  pro- 
duction, processing,  ginning,  importation,  transportation,  refining, 


recovery,  or  holding  for  sale  or  other  disposition,  of  commodities  or 
articles,  provided  for  by  any  Federal  statute,  whether  valid  or  in- 
valid, if  denominated  a  "tax"  by  such  statute.  A  Federal  excise  tax 
shall  be  deemed  to  have  been  imposed  with  respect  to  an  article  if 
it  was  imposed  with  respect  to  (or  with  respect  to  the  processing  of) 
any  commodity  or  other  article  from  which  such  article  was 
processed. 

Federal  statutes  providing  for  a  tax  or  exaction  with  respect  to 
the  above  transactions  include,  among  others,  the  following: 

Agricultural  Adjustment  Act,  relating  to  taxes  on  certain 
agricultural  commodities. 

Bankhead  Cotton  Act,  as  amended,  relating  to  tax  on  ginning 
of  cotton. 

Kerr  Tobacco  Act,  as  amended,  relating  to  tax  on  sale  of 
tobacco. 

Section  602i/^  of  the  Revenue  Act  of  1934,  as  amended,  re- 
lating to  processing  tax  on  certain  oils. 

Sections  604  and  605  of  the  Revenue  Act  of  1934,  as  amended, 
relating  to  taxes  on  sale,  refining,  or  processing  of  crude  petro- 
leum and  production  or  recovery  of  gasoline  from  natural  gas. 

Title  IV  of  the  Revenue  Act  of  1932,  as  amended,  relating 
to  taxes  on  sales  of  certain  articles  by  the  manufacturer,  pro- 
ducer, or  importer. 

Bituminous  Coal  Conservation  Act  of  1935,  relating  to  tax  on 
sale  of  coal  at  the  mine. 

(n)  Refwud  or  credit. — The  term  "refund  or  credit"  means  refund 
or  credit  from  the  United  States  of  .any  Federal  excise  tax  errone- 
ously or  illegally  collected  from  the  taxpayer.  The  term  does  not 
include  any  refund  or  credit  to  the  taxpayer  under  Title  IV  or  Title 
VII  of  the  Revenue  Act  of  1936;  any  refund  or  credit  to  the  tax- 
payer under  section  621(d)  of  the  Revenue  Act  of  1932  of  any 
amount  collected  as  manufacturer's  excise  tax  under  Title  IV  of  the 
Revenue  Act  of  1932;  or  any  refund  under  section  15,  16,  or  17  of 
the  Agricultural  Adjustment  Act. 
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Chapter  II 
NATURE,  SCOPE,  AND  IMPOSITION  OF  TAX 

SECTION  501(a)  OF  THE  ACT 

(a)  The  following  taxes  shall  be  levied,  collected,  and  paid  for  each 
taxable  year  (in  addition  to  any  other  tax  on  net  income),  upon  the 
net  income  of  every  person  which  arises  from  the  sources  specified 
below : 

(1)  A  tax  equal  to  80  per  centum  of  that  portion  of  the  net  in- 
come from  the  sale  of  articles  with  respect  to  which  a  Federal 
excise  tax  was  imposed  on  such  person  but  not  paid  which  is  at- 
tributable to  shifting  to  others  to  any  exent  the  burden  of  such 
Federal  excise  tax  and  which  does  not  exceed  such  person's  net 
income  for  the  entire  taxable  year  from  the  sale  of  articles  with 
respect  to  which  such  Federal  excise  tax  was  imposed. 

(2)  A  tax  equal  to  80  per  centum  of  the  net  income  from  reim- 
bursement received  by  such  person  from  his  vendors  of  amounts 
representing  Federal  excise-tax  burdens  included  in  prices  paid 
by  such  person  to  such  vendors,  to  the  extent  that  such  net  income 
does  not  exceed  the  amount  of  such  Federal  excise-tax  burden 
which  such  person  in  turn  shifted  to  his  vendees. 

(3)  A  tax  equal  to  80  per  centum  of  the  net  income  from  re- 
funds or  credits  to  such  person  from  the  United  States  of  Federal 
excise  taxes  erroneously  or  illegally  collected  with  respect  to  any 
articles,  to  the  extent  that  such  net  income  does  not  exceed  the 
amount  of  the  burden  of  such  Federal  excise  taxes  with  respect 
to  such  articles  which  such  person  shifted  to  others. 

Art.  2.  Nature  of  tax. — The  tax  is  a  tax  on  the  net  income  of  every 
person  arising  from  certain  sources,  and  is  in  addition  to  any  other 
tax  on  net  income.     (See  article  23,  relating  to  credits.) 

Art.  3.  Sources  of  the  net  income  with  respect  to  which  the  tax  is  im- 
posed.— The  tax  is  imposed  on  the  net  income  of  the  taxpayer  for  the 
taxable  year  arising  from  each  of  the  following  sources:  (1)  The  sale 
of  articles  or  services  with  respect  to  which  a  Federal  excise  tax  was 
imposed  but  not  paid;  (2)  reimbursement  to  the  taxpayer  from  his 
vendors  of  amounts  of  Federal  excise  taxes  which  were  included  in 
prices  which  the  taxpayer  paid  to  such  vendors;  (3)  refunds  or 
credits  from  the  United  States  of  amounts  of  Federal  excise  taxes 
erroneously  or  illegally  collected  from  the  taxpayer  (see  article 
l{n)  for  definition  of  "refund  or  credit"). 

Art.  4.  Measure  and  rate  of  tax. — The  tax  is  imposed  at  the  rate  of 
80  per  cent.     It  is  measured  by  the  amount  of  net  income  arising 
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from  each  source  specified  in  article  3,  not  in  excess  of  (with  respect 
to  such  source)  the  amount  of  Federal  excise  tax  burden  shifted  to 
others.     (See  articles  11  and  14.) 

SECTION  504  OF  THE  ACT 

The  taxes  imposed  by  this  title  shall  apply  only  with  respect  to 
taxable  years  ending  during  the  calendar  year  1935  and  to  subsequent 
taxable  years. 

Art.  5.  Taxable  years  with  respect  to  which  the  taxes  are  applicable. — 
The  taxes  imposed  by  Title  III  are  imposed  with  respect  to  any 
taxable  year  ending  during  the  calendar  year  1935  and  subsequent 
taxable  years.  Such  taxable  years  include  (1)  the  calendar  year 
1935  and  each  subsequent  calendar  year,  (2)  a  fiscal  year  ending 
in  1935  and  each  subsequent  fiscal  year,  and  (3)  any  period  of  less 
than  12  months  ending  after  December  31,  1934,  for  which  under 
the  provisions  of  Title  I  of  the  applicable  Revenue  Act,  a  return 
of  net  income  was  required  to  be  filed.  Thus  if  the  taxpayer  deter- 
mined net  income  under  Title  I  of  the  Revenue  Act  of  1934  on  the 
basis  of  a  fiscal  year  June  1  to  May  31,  the  taxes  imposed  by  Title 
III  are  applicable  to  the  fiscal  year  June  1, 1934,  to  May  31, 1935,  and 
to  subsequent  fiscal  years.  (See  article  27,  relating  to  persons  re- 
quired to  file  returns.) 

Art.  6.  Computation  of  net  income  subject  to  tax. — General, — The 
computation  of  the  net  income  subject  to  the  tax  imposed  by  Title 
III  involves  the  ascertainment  (1)  of  the  amount  of  net  income 
arising  from  each  source  specified  in  article  3,  and  (2)  of  the  extent 
to  which,  with  respect  to  each  source,  the  burden  of  Federal  excise 
taxes  was  shifted  by  the  taxpayer  to  others.  The  tax  is  applicable 
to  the  first  of  these  amounts  to  the  extent  that  it  does  not  exceed  the 
second,  except  that  the  amount  of  net  income  taxable  under  section 
501(a)  (1)  is  subject  to  the  further  limitation  that  it  shall  not  exceed 
the  entire  net  income  for  the  taxable  year  from  the  sale  of  articles 
or  services  with  respect  to  which  the  Federal  excise  tax  was  imposed. 
(See  article  11,  and  also  article  14,  relating  to  limitation  on  extent 
to  which  Federal  excise  tax  burden  was  shifted.) 

Example  i;  A  is  a  processor  who  failed  to  pay  the  processing  tax 
with  respect  to  part  of  his  processing  of  hogs  during  the  taxable 
year.  His  net  income  for  the  taxable  year  from  the  sale,  prior  to 
January  6,  1936,  of  all  articles  processed  from  hogs  with  respect  to 
which  the  processing  tax  was  not  paid  was  $500.  The  amount  of 
processing  tax  imposed  with  respect  to  such  articles,  but  not  paid, 
which  was  shifted  to  others,  was  $700.  A's  net  income  for  the  entire 
taxable  year  from  the  sale  of  all  articles  processed  from  hogs 
(whether  the  processing  tax  with  respect  thereto  was  paid  or  not) 
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was  $600.    The  tax  imposed  under  section  501(a)  (1)  is  equal  to  80 
per  cent  of  $500. 

Example  £/  B  is  a  processor  who  failed  to  pay  the  processing  tax 
with  respect  to  part  of  his  processing  of  hogs  during  the  taxable 
year.  His  net  income  for  the  taxable  year  from  the  sale,  prior  to 
January  6,  1936,  of  all  articles  processed  from  hogs  with  respect  to 
which  the  processing  tax  was  not  paid  was  $1,000.  The  amount  of 
processing  tax  imposed  with  respect  to  such  articles,  but  not  paid, 
which  was  shifted  to  others,  was  $700.  B's  net  income  for  the  entire 
taxable  year  from  the  sale  of  all  articles  processed  from  hogs  was 
$600  (whether  the  processing  tax  with  respect  thereto  was  paid  or 
not).  The  tax  imposed  under  section  501(a)  (1)  is  equal  to  80  per 
cent  of  $600. 

Example  J;  C  is  a  processor  who  failed  to  pay  the  processing  tax 
with  respect  to  part  of  his  processing  of  hogs  during  the  taxable 
year.  His  net  income  for  the  taxable  year  from  the  sale,  prior  to 
January  6,  1936,  of  all  articles  processed  from  hogs  with  respect  to 
which  the  processing  tax  was  not  paid  was  $1,000.  The  amount  of 
processing  tax  imposed  with  respect  to  such  articles,  but  not  paid, 
which  was  shifted  to  others,  was  $700.  C's  net  income  for  the  entire 
taxable  year  from  the  sale  of  all  articles  processed  from  hogs  was 
$800  (whether  the  processing  tax  with  respect  thereto  was  paid  or 
not).  The  tax  imposed  under  section  501(a)(1)  is  equal  to  80  T)er 
cent  of  $700. 

Example  ^;  D  is  a  wholesaler  who  received  $2,000  during  the  tax- 
able year  as  reimbursement  from  his  vendors  of  amounts  represent- 
ing processing  tax  burdens  included  in  the  purchase  price  of  articles 
sold  by  D  on  or  before  January  6,  1936.  The  amount  of  the  process- 
ing tax  burden  with  respect  to  these  articles  which  was  shifted  by  D 
was  $1,900.  The  tax  imposed  under  section  501(a)(2)  is  equal  to 
80  per  cent  of  $1,900. 

In  the  following  articles,  7  to  12,  inclusive,  the  computation  of  the 
net  income  from  the  sources  specified  in  paragraphs  (1),  (2)  and 
(3)  of  section  501(a)  is  considered. 

SECTION  501(c)   OF  THE  ACT 

(c)  The  net  income  from  the  sales  specified  In  subsection    (a)(1) 
shall  be  computed  as  follows : 

(1)  From  the  gross  income  from  such  sales  there  shall  be  de- 
ducted the  allocable  portion  of  the  deductions  from  gross  income 
for  the  taxable  year  which  are  allowable  under  the  applicable 
Revenue  Act ;  or 

(2)  If  the  taxpayer  so  elects  by  filing  his  return  on  such  basis, 
the  total  net  inccwne  for  the  taxable  year  from  the  sale  of  all 
articles  with  respect  to  which  each  Federal  excise  tax  was  im- 


posed  (computed  by  deducting  from  the  gross  income  from  such 
sales  the  allocable  portion  of  the  deductions  from  gross  income  which 
are  allowable  under  the  aM>licable  Revenue  Act,  but  without  de- 
duction of  the  amount  of  such  Federal  excise  tax  which  was  paid 
or  of  the  amount  of  reimbursement  to  purchasers  with  respect  to 
such  Federal  excise  tax)  shall  be  divided  by  the  total  quantity  of 
such  articles  sold  during  the  taxable  year  and  the  quotient  shall 
be  multiplied  by  the  quantity  of  such  articles  involved  in  the  sales 
specified  in  subsection  (a)  (1).     Such  quantities  shall  be  expressed 
in  terms  of  the  unit  on  the  basis  of  which  the  Federal  excise  tax 
was  imposed. 
For  the  purposes  of  this  section  the  proper  apportionment  and  alloca- 
tion of  deductions  with  respect  to  gross  income  shall  be  determined 
under  rules  and  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary. 

Art.  7.  Computation  of  net  income  from  sales  of  articles  with  respect  to 
which  a  Federal  excise  tax  was  imposed  but  not  paid. — Two  methods  are 
provided  for  computing  the  net  income  from  the  sales  of  articles 
with  respect  to  which  a  Federal  excise  tax  was  imposed  but  not 
paid.  The  first  method  is  provided  in  section  501(c)(1)  and  the 
second  is  that  provided  in  section  501(c)(2),  either  of  which  may 
be  applied  by  the  taxpayer  if  he  so  elects  by  filing  his  return  on 
such  basis.  Such  election  by  the  taxpayer  precludes  the  application 
of  the  alternative  method.  (For  the  computation  of  the  extent  to 
which  the  burden  of  the  Federal  excise  tax  was  shifted  to  others, 
see  article  13.) 

Method  I    . 

NET  INCOME  COMPUTED  UNDER   SEICnON    501(C)  (1) 

{a)  In  computing  net  income  under  section  501(c)(1)  the  gross 
income  for  the  taxable  year  from  the  sale  of  articles  with  respect 
to  which  each  Federal  excise  tax  was  imposed  but  not  paid  is  first 
computed.  "Gross  income"  means  "total  sales"  less  "cost  of  goods 
sold."  In  computing  total  sales  there  shall  be  excluded  all  income 
from  the  sales  of  articles  specified  in  section  501(b).  (See  article 
12,  relating  to  exclusions  from  net  income.) 

{h)  From  the  gross  income  computed  as  provided  in  paragraph 
(a),  above,  there  shall  be  deducted  that  portion  of  the  deductions 
allowable  under  section  23  of  the  Reveiroe  Act  applicable  for  the 
taxable  year,  which  are  allocable  to  the  articles  included  in  com- 
puting gross  income  under  paragraph  (a),  above,  and  which  were 
not  deducted  in  computing  gross  income  under  such  paragraph. 
(See  article  10,  relating  to  the  apportionment  and  allocation  of 
deductions.) 
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NET  INCOME  COMPUTED  UNDEB  SECTION   001(C)  (2) 

(a)  There  is  first  computed  gross  income  for  the  entire  taxable 
year  from  the  sales  of  all  articles  of  the  class  with  respect  to  which 
each  Federal  excise  tax  was  imposed,  whether  or  not  such  tax  was 
paid.  The  term  "gross  income"  as  here  used  means  "total  sales"  less 
^'cost  of  goods  sold."  There  shall  not  be  excluded  from  such  gross 
income,  income  derived  from  the  sales  of  articles  specified  in  section 
501(b).  Thus,  in  the  case  of  wheat  which  was  subject  to  a  process- 
ing tax  under  the  Agricultural  Adjustment  Act,  there  shall  be  in- 
cluded gross  income  for  the  taxable  year  from  all  sales  during  such 
taxable  year  of  articles  processed  from  wheat,  without  regard  to  the 
date  of  processing  or  the  fact  that  the  sales  were  made  after  January 
6,  1936,  the  date  of  the  termination  of  the  processing  tax.  (See 
article  12,  relating  to  exclusions  from  gross  income.) 

(b)  From  the  gross  income  computed  as  provided  in  paragraph 
(«),  above,  there  shall  be  deducted  that  portion  of  the  deductions 
allowable  under  section  23  of  the  Revenue  Act  applicable  for  the 
taxable  year,  which  are  allocable  to  the  articles  included  in  computing 
gross  income  under  paragraph  (a),  above,  and  which  were  not  de- 
ducted in  computing  gross  income  under  such  paragraph.  However, 
no  deduction  is  allowable  for  the  amount  of  the  Federal  excise  tax 
in  question,  (whether  or  not  paid)  or  for  any  amount  of  reimburse- 
ment made,  with  respect  to  such  Federal  excise  tax,  by  the  taxpayer 
to  purchasers.  (See  article  10,  relating  to  the  apportionment  and 
allocation  of  deductions.) 

(c)  The  net  income  for  the  taxable  year  from  the  sale  of  all  articles 
with  respect  to  which  the  Federal  excise  tax  was  imposed  (gross 
income  under  paragraph  (a),  above,  less  deductions  under  paragraph 
(5),  above)  shall  be  divided  by  the  total  number  or  quantity  of 
articles  included  in  the  computation  of  gross  income.  The  result, 
or  quotient,  shall  then  be  multiplied  by  the  number  or  quantity  of 
such  articles  which  were  sold  during  the  taxable  year  and  with  re- 
spect to  which  a  Federal  excise  tax  was  imposed  on  the  taxpayer  but 
not  paid.  In  making  this  computation  the  articles  specified  in  sec- 
tion 501(b)  shaU  be  excluded.  (See  article  12,  exclusions  from  net 
income.) 

The  number  or  quantity  of  articles  used  as  the  divisor  or  multiplier, 
pursuant  to  the  preceding  paragraph,  shall  be  expressed  in  terms  of 
the  unit  with  respect  to  which  the  Federal  excise  tax  in  question  was 
imposed.  For  example,  if  such  articles  were  processed  or  manufac- 
tured from  cotton,  the  unit  with  respect  to  which  the  Federal  excise 
tax  was  imposed  (i.  e.,  the  processing  tax  on  cotton,  imposed  under 
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the  Agricultural  Adjustment  Act)  was  the  net  weight,  in  pounds,  of 
lint  cotton  used  in  the  manufacture  of  the  articles.  Consequently, 
the  number  or  quantity  of  articles  processed  from  cotton  shall  bo 
expressed  in  terms  of  the  total  number  of  pounds  of  cotton  entering 
into  the  manufacture  of  the  articles.    (See  articles  IT  to  19,  inclusive.) 

SECTION  501(d)  OF  THE  ACT 

(d)  The  net  income  from  reimbursement  or  refunds  specified  in 
subsection  (a)  (2)  or  (3)  shall  be  computed  as  follows:  From  the  total 
payment  or  accrual  (1)  of  reimbursement  to  the  taxpayer  from  vendors 
for  amounts  representing  Federal  excise  tax  burdens  included  in  prices 
paid  by  the  taxpayer  to  such  vendors  or  (2)  of  refunds  or  credits  to 
the  taxpayer  of  Federal  excise  taxes  erroneously  or  illosally  collected, 
there  shall  be  deducted  the  expenses  and  fees  reasonably  incurred  in 
obtaining  such  reimbursement  or  refunds. 

Art.  8.  Computation  of  net  income  from  reimbursements. — (a)  There 
is  first  computed  the  total  payment  or  accrual  to  the  taxpaj^er  during 
the  taxable  year  of  reimbursement  from  vendors  for  amounts  repre- 
senting Federal  excise  tax  burdens  included  in  prices  paid  by  the 
taxpayer  to  his  vendors.  In  making  such  computation,  there  shall 
be  included  any  amount  paid  or  accrued  to  the  taxpayer  as  reim- 
bursement from  vendors  with  respect  to  any  amount  of  Federal  excise 
tax  reflected  in  prices  paid  by  the  taxpayer  to  such  vendors.  How- 
ever, there  shall  be  excluded  any  reimbursement  with  respect  to  any 
article  specified  in  section  501(b).  (See  article  12,  relating  to  ex- 
clusions from  net  income;  also  article  13,  Method  I,  paragraph 
(2)  (A),  and  Method  II,  paragraph  (2).) 

(6)  From  the  income  from  reimbursements  as  computed  above, 
there  shall  be  deducted  the  allocable  expenses  and  fees  reasonably 
incurred  in  obtaining  such  reimbursements. 

(For  computation  of  extent  to  which  the  burden  of  Federal  excise 
taxes  was  shifted  to  others,  see  article  13.) 

Art.  9.  Computation  of  net  income  from  refunds  or  credits. — (a)  There 
is  first  computed  the  amount  of  refunds  or  credits  during  the  taxable 
year  to  the  taxpayer  from  the  United  States  of  Federal  excise  taxes 
erroneously  or  illegally  collected  with  respect  to  any  articles.  (See 
article  l(7i)  for  definition  of  "refund  or  credit.")  In  making  such 
computation  there  shall  be  excluded  any  amounts  of  refunds  or 
credits  with  respect  to  articles  specified  in  section  501(b).  (See 
article  12,  relating  to  exclusions  from  net  income.) 

(h)  From  the  income  from  refunds  or  credits  computed  as  above, 
there  shall  be  deducted  the  allocable  expenses  and  fees  reasonably 
incurred  by  the  taxpayer  in  obtaining  such  refunds  or  credits. 

(For  the  computation  of  the  extent  to  which  the  burden  of  Federal 
excise  taxes  was  shifted  to  others,  see  article  13.) 
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Art.  10.  Apportionment  and  allocation  of  deductions  in  compnting  net 
income. — No  general  rule  may  be  stated  for  ascertaining  the  proper 
proportion  of  the  allowable  deductions  from  gross  income  which  are 
deductible  pursuant  to  sections  501(c)  (1)  and  601(c)  (2)  of  the  Act. 
The  statutory  term  "gross  income"  means  the  gross  profit  from  sales 
ascertained  by  deducting  from  the  amount  of  the  "sales"  the  "cost  of 
goods  sold."  In  determining  the  gross  income  from  sales,  no  deduc- 
tions should  be  made  for  such  items  as  selling  expense,  losses, 
interest  on  borrowed  money,  general  administrative  expense  or  items 
not  ordinarily  used  in  computing  the  "cost  of  goods  sold,"  and  certain 
items  of  depreciation  and  taxes.  However,  it  is  recognized  that  no 
uniform  method  of  accounting  can  be  prescribed  for  all  taxpayers 
and  the  law  contemplates  that  each  taxpayer  shall  adopt  such  forms 
and  system  of  accounting  as  shall  clearly  reflect  his  income.  Accord- 
ingly? if  the  taxpayer,  as  a  consistent  practice,  has  charged  some 
of  the  above  items  to  "cost  of  goods  sold"  such  practice  will  not  be 
disturbed  unless  the  method  of  computing  the  "cost  of  goods  sold" 
does  not  reflect  the  true  net  income,  in  which  case  proper  adjustment 
will  be  required. 

The  allowable  deductions  from  gross  income  (under  the  Revenue 
Act  applicable  to  the  taxable  year  in  question)  which  appertain 
to  the  articles  with  respect  to  which  the  computation  is  being  made 
and  have  not  been  included  in  computing  the  "cost  of  goods  sold" 
shall  be  allocated  and  apportioned  as  follows  : 

(1)  Deductions  specifically  applicable  to  particular  items  of 
gross  income  shall  be  allocated  to  such  items ; 

(2)  No  rule  may  be  stated  for  allocating  or  apportioning  the 
deductions  which  can  not  be  allocated  under  paragraph  (1), 
above,  that  would  be  applicable  in  all  cases.  The  proper  alloca- 
tion of  these  deductions  will  depend  upon  the  facts  and  circum- 
stances in  each  case.  However,  it  may  be  stated  that  such  deduc- 
tions may  ordinarily  be  apportioned  ratably  over  all  items  of 
gross  income. 

The  taxpayer  should  include  as  a  part  of  his  return  a  statement 
explaining  the  manner  in  which  he  ascertained  and  reported  in  the 
return  the  "cost  of  goods  sold,"  and  showing  the  method  of  alloca- 
tion and  apportionment  of  the  deductions  allowable  under  the  appli- 
cable Revenue  Act. 

Art.  11.  Computation  of  net  incoine  for  entire  taxable  year  from  sales  of 
articles  with  respect  to  which  Federal  excise  tax  was  imposed. — The 
amount  of  net  income  taxable  under  section  501(a)  (1)  is  limited  to 
the  taxpayer's  net  income  for  the  entire  taxable  year  from  the  sale  of 
all  articles  of  a  class  (i.  e.,  in  the  case  of  the  processing  tax  on  wheat, 
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wheat  articles)  with  respect  to  which  each  Federal  excise  tax  was  im- 
posed. This  is  computed  by  deducting  from  the  "gross  income"  from 
such  sales  the  deductions  allowable  under  the  applicable  Revenue 
Act,  which  are  properly  allocable  to  such  sales,  and  which  were  not 
deducted  in  computing  such  "gross  income."  "Gross  income"  means 
"total  sales"  less  "cost  of  goods  sold."  (See  article  10.)  The  net  in- 
come is  thus  computed  for  the  entire  taxable  year  from  the  sales  of 
articles  with  respect  to  which  each  Federal  excise  tax  was  imposed, 
without  the  application  of  the  exclusions  provided  for  in  section 
501  (b).  (See  article  12.)  It  includes  the  net  income  from  sales  of  all 
articles  with  respect  to  which  the  Federal  excise  tax  was  paid  and 
sales  of  all  articles  with  respect  to  which  the  Federal  excise  tax  was 
not  paid,  whether  the  transaction  with  respect  to  which  the  Federal 
excise  tax  was  imposed  occurred  before  or  after  the  date  of  any  de- 
cision that  the  tax  was  invalid. 

Example:  A  is  a  processor  having  a  fiscal  year  ending  June  30. 
During  the  taxable  year  beginning  July  1,  1935,  and  ending  June  30, 
1036,  he  paid  the  processing  tax  on  processing  of  wheat  during  the 
months  July  to  November,  1935,  inclusive,  but  paid  no  tax  with 
respect  to  any  processing  thereafter,  on  account  of  the  decision  of  the 
United  States  Supreme  Court  on  January  6,  1936,  that  the  Agricul- 
tural Adjustment  Act  was  unconstitutional.  He  realized  a  net  income 
of  $1,000  from  the  sale  prior  to  January  6,  1936,  of  wheat  articles 
with  respect  to  which  the  tax  was  imposed  but  not  paid;  i.  e.,  articles 
processed  after  November  30,  1935.  This  entire  amount  was  at- 
tributable to  passing  on  the  unpaid  processing  tax.  On  his  other 
sales  prior  to  January  6,  1936  (involving  tax-paid  articles),  he  real- 
ized a  net  income  of  $500.  On  articles  sold  after  January  6,  1936, 
some  of  which  were  processed  before  such  date  and  some  processed 
after  such  date,  he  sustained  a  net  loss  of  $700.  His  net  income  for 
tJie  entire  taxable  year  from  the  sale  of  all  wheat  articles  (i.  e.,  articles 
with  respect  to  which  the  Federal  excise  tax  was  imposed),  regardless 
of  the  date  of  processing,  is  thus  $800,  or  $1,000  plus  $500  minus  $700. 
The  amount  on  which  he  is  taxable  under  section  501(a)  (1)  is  thus 
limited  to  $800,  although  his  net  income  attributable  to  passing  on 
tlie  unpaid  processing  tax  was  $1,000. 

SECTION  501(b)  OF  THE  ACT 

(b)  The  net  income  (specified  in  subsection  (a)  (1)  from  the 
sale  of  articles  with  respect  to  which  the  Federal  excise  tax  was  not 
paid,  and  the  net  income  specified  in  subsection  (a)  (2)  or  (3),  shall 
not  include  the  net  income  from  the  sale  of  any  article,  from  reim- 
bursement with  respect  to  any  article,  or  from  refund  or  credit  of 
Federal  excise  tax  with  respect  to  any  article  (1)  if  such  article  (or 
the  articles  processed  therefrom)    were  not  sold  by  the  taxpayer  (m 
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or  before  the  date  of  the  termination  of  the  Federal  excise  tax; 
(2)  If  the  taxpayer  made  n  tax  adjustment  with  respect  to  sucli  article 
(or  the  articles  processed  therefrom)  with  his  vendee;  or  (3)  if 
under  the  terms  of  any  statute  the  taxpayer  would  have  been  entitled 
to  a  refund  from  the  United  States  of  the  Federal  excise  tax  with 
respect  to  the  article  otherwise  than  as  an  erroneous  or  illegal  col- 
lection (assuming,  in  case  the  tax  was  not  paid,  that  it  had  been 
paid). 

Art.  12.  Exclusions  from  net  income. — (a)  In  computing  net  income 
under  sections  501(a)(1),  501(a)(2),  and  501(a)(3)  there  shall 
be  excluded  the  net  income  with  respect  to  any  article  (see,  however, 
paragraph  (b),  below): 

(1)  If  such  article  was  not  sold  by  the  taxpayer  on  or  before 
the  date  of  the  termination  of  the  Federal  excise  tax  (for 
example,  January  6,  1936,  in  the  case  of  a  processing  tax) 
(see  section  501  (j)  (2)  and  article  1{1)  for  definition  of  "date 
of  the  termination  of  the  Federal  excise  tax") ;  or 

(2)  If  the  taxpayer  made  a  Federal  excise  tax  adjustment 
with  respect  to  such  article  with  his  vendee.  Only  articles 
with  respect  to  which  a  tax  adjustment  was  actually  paid, 
credited,  or  accrued  (i.  e.,  the  legal  liability  for  payment  or 
credit  having  been  fixed),  before  the  filing  of  the  return  of 
the  tax,  may  be  excluded  under  this  paragraph.  If  and  when 
other  tax  adjustments  are  actually  paid  or  credited  to  purchasers 
after  the  return  is  filed,  the  tax,  if  any,  shall  be  redetermined 
accordingly  (see  article  24,  relating  to  redetermination  of  tax; 
also  see  section  501  (j)  (4)  and  article  l(k)  for  definition  of 
"tax  adjustment") ;  or 

(3)  If  the  taxpayer  would  have  been  entitled  under  any 
statute  to  a  refund  from  the  United  States  of  the  Federal 
excise  tax  imposed  with  respect  to  the  articles  otherwise  than 
as  an  erroneous  or  illegal  collection.  (For  example,  a  refund 
with  respect  to  an  article  exported  or  delivered  to  a  charitable 
organization  under  section  17  or  15(c),  respectively,  of  the 
Agricultural  Adjustment  Act.)  For  the  purpose  of  this  para- 
graph, if  the  Federal  excise  tax  was  not  paid,  it  shall  be  as- 
sumed that  it  had  been  paid. 

(b)  The  foregoing  exclusions  do  not  apply  to  the  computation 
under  sections  501(a)(1)  and  501(c)(2)  of  the  net  income  for  the 
entire  taxable  year  from  the  sale  of  articles  with  respect  to  which 
the  Federal  excise  tax  was  imposed  or  to  the  computation  under 
section  601(e)(2)  of  aggregate  selling  price.  (See  articles  7,  11, 
and  13.) 


SECTION  501(e)  OF  THE  ACT 

(e)  For  the  purposes  of  subsection  (a)  (1),  (2),  and  (3),  the  extent 
to  which  the  taxpayer  shifted  to  others  the  burden  of  a  Federal  excise 
tax  shall  be  presumed  to  be  an  amount  computed  as  follows : 

(1)  From  the  selling  price  of  the  articles  there  shall  be  deducted 
the  sum  of  (A)  the  cost  of  such  articles  plus  (B)  the  average 
margin  with  respect  to  the  quantity  involved;  or 

(2)  If  the  taxpayer  so  elects  by  filing  his  return  on  such  basis, 
from  the  aggregate  selling  price  of  all  articles  with  respect  to 
which  such  Federal  excise  tax  was  imposed  and  which  were  sold 
by  him  during  the  taxable  year  (computed  without  deduction  of  re- 
imbursement to  purchasers  with  respect  to  such  Federal  excise 
tax)  there  shall  be  deducted  the  aggregate  cost  of  such  articles, 
and  the  difference  shall  be  reduced  to  a  margin  per  unit  in  terms 
of  the  basis  on  which  the  Federal  excise  tax  was  imposed.  The 
excess  of  such  margin  per  unit  over  the  average  margin  (computed 
for  the  same  unit)  shall  be  multiplied  by  the  number  of  such  units 
represented  by  the  articles  with  respect  to  which  the  computation  is 
being  made;    *    *    *. 

Art.  13.  Computation  of  extent  to  which  burden  of  a  Federal  excise  tax 
was  shifted  to  others. — The  extent  to  which  a  Federal  excise  tax  burden 
was  shifted  to  others  and  therefore  the  extent  to  which  net  income 
computed  pursuant  to  article  7,  8,  or  9  may  be  subject  to  tax  is  pre- 
sumed to  be  an  amount  computed  in  accordance  with  one  of  two 
alternative  methods.  The  first  method  is  provided  in  section 
501(e)(1)  and  the  second  in  section  o01(e)(2).  If  the  taxpayer 
elects  under  section  501(c)  to  compute  net  income  under  paragraph 
(2)  of  that  section,  then  in  computing  the  extent  to  which  Federal 
excise  tax  burdens  were  shifted,  the  method  provided  for  in  section 
501(e)(2)  should  be  followed.  Similarly,  if  the  method  of  com- 
puting net  income  provided  for  in  section  501(c)(1)  was  adopted, 
then  in  computing  the  extent  to  which  Federal  excise  tax  burdens 
were  shifted,  section  501(e)(1)  should  be  followed. 

Method  I 

COMPUTATION    UNDER   SECTION    501(e)(1) 

(1)  There  shall  first  be  computed  under  each  subparagraph  below, 
the  aggregate  selling  price  of  the  articles  specified  therein  (excluding 
those  articles  specified  in  section  501(b),  see  article  12) : 

(A)  In  the  case  of  net  income  under  section  501(a)(1),  the 
articles  with  respect  to  which  each  Federal  excise  tax  was 
imposed  on  the  taxpayer  but  not  paid,  which  were  sold  during 
the  taxable  vear. 
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(B)  In  the  case  of  net  income  from  reimbursements  under 
section  501(a)  (2),  articles  with  respect  to  which  there  was  paid, 
or  accrued  to  the  taxpayer,  during  the  taxable  year,  reimburse- 
ment from  his  vendors  of  amounts  representing  burdens  of  each 
Federal  excise  tax  included  in  prices  paid  by  the  taxpayer  to 
such  vendors. 

(C)  In  the  case  of  net  income  from  refunds  or  credits  under 
section  501(a)(3),  articles  with  respect  to  which  the  taxpayer 
received,  during  the  taxable  year,  refunds  or  credits  from  the 
United  States  of  each  kind  of  Federal  excise  tax  erroneously 
or  illegally  collected. 

For  the  meaning  of  the  term  "selling  price"  and  the  term  "refund 
or  credit"  see  article  l(^)  and  l{n),  respectively. 

(2)  From  the  aggregate  selling  price  of  the  articles  involved  under 
each  subparagraph  of  paragraph  (1),  above,  there  shall  be  deducted 
the  sum  of  the  following  items  only : 

(A)  The  cost  to  the  taxpayer  of  the  materials  entering  into 
such  articles,  or,  in  the  case  of  articles  purchased  by  the  taxpayer 
for  resale,  the  purchase  price  of  such  articles,  less,  in  both  cases, 
amounts  for  which  the  taxpayer  is  reimbursed  at  any  time,  with 
respect  to  such  articles,  by  his  vendors  for  amounts  representing 
Federal  excise  tax  burdens  included  in  prices  paid  for  such 
articles  by  the  taxpayer  to  such  vendors  (see  section  601(f)  (2) 
and  article  1(A)  ;  also  section  501(h)  and  article  21).  However, 
the  amount  of  any  such  reimbursement  included  in  the  compu- 
tation of  net  income  under  section  501(d)  (see  article  8)  need 
not  be  deducted  from  such  cost  or  purchase  price  in  the  case 
of  aggregate  selling  price  of  articles  specified  in  paragraph 
(1)  (A),  above. 

(B)  The  aggregate  average  margin  with  respect  to  the  quan- 
tity of  articles  involved  in  the  computation  under  paragraph 
(1),  above.  This  is  computed  by  first  segregating  the  articles 
involved  into  various  types,  expressed  in  terms  of  the  unit  in 
which  the  taxpayer  customarily  sold  such  articles  in  the  ordi- 
nary course  of  trade;  for  example,  yards  of  cloth,  pounds  of 
ham.  For  each  type  of  article  so  segregated  the  margin  with 
respect  to  the  similar  type  of  article  sold  by  the  taxpayer  during 
the  six  taxable  years  preceding  the  date  of  the  initial  imposition 
of  the  Federal  excise  tax  in  question  is  then  determined.  Such 
determination  of  margin  is  made  by  deducting  from  the  aggre- 
gate selling  price  of  such  similar  types  of  articles  sold  by  the 
taxpayer  during  the  6-year  period  the  aggregate  cost  of  such 
articles.  This  margin  is  then  divided  by  the  total  number  of 
articles  of  each  type,  expressed  in  the  terms  of  the  same  unit  as 


above.  The  result  is  the  average  margin  per  unit  of  articles  of 
each  type.  This  average  margin  per  unit  of  article  is  then 
multiplied  by  the  number  of  units  of  articles  of  each  type  which 
were  included  in  determining  the  aggregate  selling  price  under 
paragraph  (1).  The  total  of  these  results  is  the  aggregate 
average  margin  with  respect  to  the  quantity  of  articles  involved 
in  the  computation  under  paragraph  (1). 

(3)  No  deduction  from  aggregate  selling  price  of  articles,  com- 
puted under  paragraph  (1),  above,  is  allowable  for  any  Federal 
excise  taxes  which  were  imposed  on  the  taxpayer,  whether  or  not 
paid,  for  direct  or  indirect  costs  of  manufacturing  or  producing  the 
articles,  or  for  overhead  expenses.  The  deductions  from  "selling 
price"  of  articles  are  limited  to  those  specified  in  section  501(f)  (3). 
Similarly,  "cost"  of  articles  is  limited  as  specified  in  section 
501(f)(2).  (See  article  l(^)  and  1(h)  for  definitions  of  "selling 
price"  and  "cost.") 

(4)  The  difference  between  the  aggregate  selling  price  of  the  arti- 
cles involved,  computed  under  paragraph  (l),and  the  sum  of  the  cost 
of  such  articles  and  the  aggregate  average  margin  with  respect  to 
such  articles,  computed  under  paragraph  (2),  is  presumed  to  be  the 
extent  to  which  the  burden  of  the  Federal  excise  tax  in  question  was 
shifted  to  others.  In  no  event  may  the  amount  so  presumed  exceed 
the  amount  computed  under  section  501(e)(3).  (See  article  14.) 
The  presumption  thus  established  is  not  conclusive,  however,  but 
may  be  rebutted.    (See  article  16.) 

Method  II 

COMPUTATION   UNDER   SECTION    501(e)(1) 

(1)  There  is  first  computed  the  aggregate  selling  price  (without 
deduction  of  reimbursement  to  purchasers  with  respect  to  the  Fed- 
eral excise  tax  but  with  deduction  for  the  allocable  portion  of  pro- 
fessional fees  and  expenses  as  specified  in  section  501  (f )  (3) )  of  all 
articles  with  respect  to  which  each  Federal  excise  tax  was  imposed, 
whether  or  not  such  tax  was  paid,  which  were  sold  by  the  taxpayer 
during  the  taxable  year.  In  making  such  computation  there  shall 
not  be  excluded  from  sales  any  article  specified  in  section  501(b). 
Thus,  in  the  case  of  wheat  which  was  subject  to  a  processing  tax 
under  the  Agricultural  Adjustment  Act,  there  shall  be  included  all 
sales  during  the  taxable  year  of  articles  processed  from  wheat,  with- 
out regard  to  the  date  of  processing  or  the  fact  that  the  sales  were 
made  after  January  6,  1936,  the  date  of  the  termination  of  the  proc- 
essing tax.  (S^e  section  501(f)(3)  and  article  l(^)  for  the  mean- 
ing of  the  term  "selling  price.") 
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(2)  From  the  aggregate  selling  price  of  all  articles,  with  respect 
to  which  each  Federal  excise  tax  was  imposed,  computed  under  para- 
graph (1),  above,  there  shall  be  deducted  the  following  items  only: 

The  aggregate  cost  of  the  materials  entering  into  the  articles, 
or  in  the  case  of  articles  purchased  by  the  taxpayer  for  resale, 
the  purchase  price  of  such  articles,  less  in  both  cases,  amounts 
for  which  the  taxpayer  is  reimbursed  at  any  time,  with  respect 
to  such  articles,  by  his  vendors  for  amounts  representing  Federal 
excise  tax  burdens  included  in  prices  paid  by  the  taxpayer  to 
such  vendors.  (See  section  501(f)(2)  and  article  1(A).  Also 
see  section  501(h)  and  article  21.)  However,  the  amount  of  any 
such  reimbursement  included  in  the  computation  of  net  income 
under  section  501(d)  (see  article  8)  need  not  be  deducted  from 
such  cost  or  purchase  price  in  determining  the  amount  of  net 
income  under  section  501(a)  (1)  which  is  attributable  to  shifting 
the  burden  of  a  Federal  excise  tax. 

(3)  No  deduction  from  aggregate  selling  price  of  articles,  com- 
puted under  paragraph  (1),  is  allowable  for  any  Federal  excise 
taxes  which  were  imposed  on  the  taxpayer,  whether  or  not  paid,  for 
direct  or  indirect  costs  of  manufacturing  or  producing  the  articles,  or 
for  overhead  expenses.  The  deductions  from  "selling  price"  of 
articles  are  limited  to  those  specified  in  section  501(f)(3).  Simi- 
larly, "cost"  of  articles  is  limited  as  specified  in  section  501(f)(2). 
(See  article  l(^)  and  1(A),  respectively,  for  definitions  of  "selling 
price"  and  "cost.") 

(4)  The  total  quantity  of  the  articles  included  in  determining  each 
aggregate  selling  price  under  paragraph  (1)  shall  then  be  expressed 
in  terms  of  the  units  on  the  basis  of  which  the  Federal  excise  tax 
was  imposed.  (See  article  IT,  relating  to  expressing  articles  in 
terms  of  the  unit  on  basis  of  which  Federal  excise  tax  was  imposed.) 

(5)  There  shall  then  be  determined  the  quantities  of  the  following 
articles  which  were  included  in  determining  each  aggregate  selling 
price  under  paragraph  (1),  above: 

(A)  In  the  case  of  net  income  under  section  501(a)(1),  the 
quantity  of  articles  with  respect  to  which  each  FederaJ  excise 
tax  was  imposed  on  the  taxpayer  but  not  paid,  which  were  sold 
during  the  taxable  year,  excluding,  however,  articles  specified 
under  section  501(b). 

(B)  In  the  case  of  net  income  from  reimbursements  under 
section  501(a)  (2),  the  quantity  of  articles  with  respect  to  which 
there  was  paid,  or  accrued  to  the  taxpayer,  during  the  taxable 
year,  reimbursement  from  his  vendors  of  amounts  representing 
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burdens  of  each  Federal  excise  tax  included  in  prices  paid  by 
the  taxpayer  to  such  vendors,  excluding,  however,  articles  speci- 
fied under  section  501(b). 

(C)  In  the  case  of  net  income  from  refunds  or  credits  under 
section  501(a)  (3),  the  quantity  of  articles  with  respect  to  which 
the  taxpayer  received,  during  the  taxable  year,  refunds  or  credits 
from  the  United  States  of  each  kind  of  Federal  excise  tax 
erroneously  or  illegally  collected,  excluding,  however,  articles 
specified  under  section  501(b). 

This  quantity  of  articles  in  each  case  shall  be  expressed  in  terms  of 
the  unit  on  the  basis  of  which  each  Federal  excise  tax  was  imposed. 
(See  article  17.) 

(6)  The  difference  between  each  aggregate  selling  price  computed 
as  provided  in  paragraph  (1),  above,  and  the  deductions  specified  in 
paragraph  (2),  above,  shall  be  divided  by  the  total  number  of  units 
determined  as  provided  in  paragraph  (4).  This  amount  per  unit 
shall  be  reduced  to  the  margin  per  unit  (in  accordance  with  the  defi- 
nition in  section  501(f)  (1)),  as  follows:  The  reimbursement  to  pur- 
chasers made  as  specified  in  section  501(f)(3)  with  respect  to  the 
articles  expressed  in  terms  of  units  determined  in  each  case  under 
(A),  (B),  or  (C),  respectively,  of  paragraph  (5),  shall  be  divided 
by  the  number  of  units  determined  as  provided  in  paragraph  (4). 
The  result  of  this  computation  shall  be  deducted  from  the  amount 
per  unit  obtained  as  provided  in  the  first  sentence  of  this  paragraph. 
The  remainder,  if  any,  is  the  margin  per  unit. 

(7)  The  average  margin  is  then  computed  by  determining  the  ag- 
gregate selling  price  of  all  articles  processed  from  any  article  or 
commodity  of  the  same  kind  as  a  commodity  or  article  with  respect 
to  which  the  Federal  excise  tax  in  question  was  imposed,  which  were 
sold  by  the  taxpayer  during  the  six  taxable  years  preceding  the  date 
of  the  initial  imposition  of  the  Federal  excise  tax  in  question.  From 
such  aggregate  selling  price  there  is  deducted  the  aggregate  cost  of 
such  articles.  The  articles  included  in  such  computation  shall  be 
expressed  in  terms  of  the  unit  on  the  basis  of  which  the  Federal 
excise  tax  was  imposed.  The  difference  between  such  aggregate 
selling  price  and  aggregate  cost  shall  then  be  divided  by  the  total 
quantity  of  such  units.  The  result  or  quotient  is  the  average  margin 
per  unit. 

(8)  The  average  margin  per  unit  computed  under  paragraph  (7) 
shall  then  be  deducted  from  the  margin  per  unit  computed  under 
paragraph  (6),  and  the  difference  shall  then  be  multiplied  by  the 
number  of  units  represented  by  the  articles  involved,  as  computed 
under  (A),  (B),  or  (C)  of  paragraph  (5).    This  result  is  presumed 


to  be  the  extent  to  which  the  burden  of  the  Federal  excise  tax  in 
question  was  shifted  to  others.  This  amount  so  presumed  can  not 
be  in  excess  of  the  limitation  imposed  under  section  501(e)  (3).  The 
presumption  is  not  conclusive,  moreover,  and  may  be  rebutted.  (See 
article  16,  relating  to  rebuttal.) 

(9)  If,  in  the  case  of  net  income  from  reimbursement,  or  refunds 
or  credits,  specified  in  section  501(a)  (2)  and  501(a)  (3),  respectively, 
such  reimbursement  or  refunds  or  credits  were  received  in  one  taxa- 
ble year,  and  some  or  all  articles  with  respect  to  which  such  reim- 
bursement or  refunds  or  credits  were  received  were  sold  during  an- 
other taxable  year,  the  margin  per  unit  computed  under  paragraph 
(6)  shall  be  computed  with  respect  to  each  Federal  excise  tax,  and 
with  respect  to  each  taxable  year  during  which  the  taxpayer  sold 
such  articles.  The  excess  of  the  margin  per  unit  computed  for  each 
such  taxable  year  and  each  Federal  excise  tax  over  the  avera^^e  mar- 
gm  per  unit  shall  be  multiplied  by  the  number  of  units  represented 
by  such  articles  (excluding  those  specified  in  section  501(b))  sold 
during  such  year.  The  result  shall  be  presumed  to  be  the  extent  to 
which  the  burden  of  such  Federal  excise  tax  was  shifted  during 
each  year  with  respect  to  the  articles  sold  in  such  year. 

For  example,  A  is  a  dealer  who  received  reimbursements  totaling 
$1,000  for  the  taxable  year  1936,  in  an  amount  of  $300  with  respect 
to  articles  processed  from  corn  and  in  an  amount  of  $700  with  re- 
spect to  articles  processed  from  hogs.    Some  of  the  corn  articles  and 
some  of  the  hog  articles  were  sold  in  the  taxable  year  1935,  and  the 
remainder  of  the  corn  articles  and  the  hog  articles  were  sold  in  the 
taxable  year  1936.    The  margin  per  unit  for  the  corn  articles  and 
for  the  hog  articles  sold  in  1935  shall  be  computed  for  that  year, 
and  the  margin  per  unit  for  the  corn  articles  and  for  the  hog  arti- 
cles sold  in  1936  shall  be  computed  for  that  year,  in  order  to  deter- 
mine the  extent  to  which  each  processing  tax  was  shifted  with  re- 
spect to  the  articles  sold  in  the  respective  taxable  years.    A  shifted 
the  corn  processing  tax  to  the  extent  of  $75  on  the  corn  articles  sold 
in  1935  and  $25  on  the  corn  articles  sold  in  1936  (a  total  of  $100  on 
all  the  corn  articles),  and  shifted  the  hog  processing  tax  to  the 
extent  of  $500  on  hog  articles  sold  in  1935,  and  $300  on  the  hog  arti- 
cles sold  in  1936  (a  total  of  $800  on  all  hog  articles).     The  extent 
to  which  the  burden  of  the  Federal  excise  taxes  was  shifted  is  $900. 
The  extent  to  which  reimbursements  totaling  $1,000  are  subject  to  the 
tax  imposed  by  Title  III  (i.  e.,  the  extent  to  which  the  burden  of 
Federal  excise  taxes  was  shifted  to  others)  is  the  sum  of  the  amounts 
computed  with  respect  to  each  processing  tax  for  each  taxable  year, 
or  $900. 
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SECTION  501(c)  (S)  OF  THE  ACT 

(8)  In  no  case  shall  the  extent  to  which  the  taxpayer  shifted  to 
others  the  burden  of  the  Federal  excise  tax  with  respect  to  the  articles 
be  deemed  to  exceed  the  amount  of  such  tax  with  respect  to  such 
articles  minus  (A)  the  portion  of  the  amount  of  the  Federal  excise 
tax  (or  of  the  reimbursement  specified  in  subsection  (a)(2))  with 
respect  to  the  articles  which  is  paid  or  credited  by  the  taxpayer  to 
any  purchasers  as  specified  in  subsection  (f)  (3)  and  minus  (B)  the 
amount  of  any  increase  in  the  tax  under  section  602  of  the  Revenue 
Act  of  1932  for  which  the  taxpayer  under  this  section  became  liable 
as  the  result  of  the  nonpayment  or  refund  of  the  Federal  excise  tax 
with  respect  to  the  articles. 

Art.  14.  Limitation  on  extent  to  which  Federal  excise  tax  burden  was 
shifted. — The  extent  to  which  the  Federal  excise  tax  burden  was 
shifted  with  respect  to  articles  shall  in  no  case  be  deemed  to  exceed 
the  amount  of  such  excise  tax  imposed  with  respect  to  such  articles 
minus : 

(1)  The  portion  of  the  amount  of  the  Federal  excise  tax,  or  of 
reimbursement  with  respect  to  such  articles,  specified  under  sec- 
tion 501(a)(2),  which  was  paid  or  credited  by  the  taxpayer  to 
any  purchasers,  as  reimbursement  for  the  amount  included  in 
the  purchase  price  of  such  articles  on  account  of  a  Federal 
excise  tax,  if  such  payments  or  credits  were  made  (a)  on  or 
before  June  1,  1936,  or  (b)  at  any  time  after  June  1,  1936,  pur- 
suant to  a  bona  fide  settlement  of  a  written  agreement  entered 
into  on  or  before  March  3,  1936;  and 

(2)  The  amount  of  any  increase  in  the  tax  under  section  602 
of  the  Revenue  Act  of  1932  for  which  the  taxpayer  under  this 
section  became  liable  as  the  result  of  nonpayment  or  refund  of 
the  Federal  excise  tax  with  respect  to  such  articles. 

(See  article  11,  relating  to  income  for  entire  taxable  year.) 

SECTION  501  (k)  OF  THE  ACT 

(k)  All  references  in  this  section  to  the  purchase  or  sale  (or  to 
parties  to  the  sale)  of  articles  with  respect  to  which  a  Federal  excise 
tax  was  imposed  shall  be  deemed  to  include  the  purchase  or  sale  (or 
parties  to  the  sale)  of  services  with  respect  to  which  a  Federal  excise 
tax  was  imposed,  and  for  the  purposes  of  subsection  (a)  the  extent  to 
which  the  taxpayer  shifted  to  others  the  burden  of  such  Federal  ex- 
cise tax  with  respect  to  such  services  shall  be  presumed  to  be  an 
amount  computed  as  follows:  From  the  selling  price  of  the  services 
there  shall  be  deducted  the  average  price  received  by  the  taxpayer 
for  performing  similar  services  during  the  six  taxable  years  preceding 
the  initial  imposition  of  the  Federal  excise  tax  in  question.  The  bal- 
ance (to  the  extent  that  it  does  not  exceed  the  amount  of  such  Fed- 
eral excise  tax  with  respect  to  such  services  minus  any  payments  or 
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credits  with  respect  to  the  services  made  to  purchasers  as  specified  in 
subsection  (f )  (3) )  shall  be  the  extent  to  which  the  taxpayer  shifted 
the  burden  of  such  Federal  excise  tax  to  others.  If  during  any  part  of 
such  six-year  period  the  taxpayer  was  not  in  business,  or  if  his  records 
for  any  part  of  such  period  are  so  inadequate  as  not  to  furnish  satis- 
factory data,  the  average  price  of  the  taxpayer  for  such  part  of  such 
period  shall,  when  necessary  for  a  fair  comparison,  be  deemed  to  be 
the  average  price,  as  determined  by  the  Commissioner,  of  representa- 
tive concerns  engaged  in  a  similar  business  and  similarly  circum- 
stanced. The  presumption  established  by  this  subsection  may  be  re- 
butted by  proof  of  the  character  described  in  subsection   (i). 

Art.  15.  Computation  of  extent  to  which  Federal  excise  tax  burden  was 
shifted  on  sales  of  services  with  respect  to  which  a  Federal  excise  tax  was 
imposed.— The  tax  imposed  by  section  501(a)(1)  on  that  portion  of 
the  net  income  from  the  sales  of  articles  with  respect  to  which  a 
Federal  excise  tax  was  imposed  on  the  taxpayer  hut  not  paid^  which 
is  attributable  to  shifting  to  others  to  any  extent  the  burden  of 
such  Federal  excise  tax,  is  also  applicable  to  the  purchase  and  sale 
of  services  with  respect  to  which  a  Federal  excise  tax  was  imposed 
hut  not  paid.  The  net  income  from  such  services  shall  be  computed 
as  provided  in  section  501(c)(1)  or  501(c)(2).  (See  article  7.) 
The  tax  imposed  by  section  501(a)  (2)  and  section  501(a)  (3)  on  net 
income  from  reimbursement  and  from  refunds  or  credits,  respec- 
tively, is  likewise  applicable  to  reimbursement  and  refunds  and 
credits  with  respect  to  services.  For  example,  custom  slaughtering, 
custom  milling  for  toll  as  well  as  commercial  milling  or  processing 
of  wheat,  rice,  corn,  or  rye,  may  give  rise  to  taxable  income  under 
Title  III,  if  a  Federal  excise  tax  was  imposed  on  the  taxpayer 
with  respect  to  such  processing. 

The  extent  to  which  the  Federal  excise  tax  burden  was  shifted 
on  sales  of  services  shall  be  computed  as  follows: 

(a)  The  aggregate  selling  price  of  the  services  with  respect 
to  which  each  Federal  excise  tax  was  imposed  hut  not  paM  is 
first  computed.  In  making  such  computation,  however,  there 
is  excluded  all  income  from  the  sale  of  services  as  specified  in 
section  501(b).     (See  article  12  for  exclusions  from  net  income.) 

{h)  There  is  then  computed  the  aggregate  selling  price  of 
similar  services  performed  by  the  taxpayer  during  the  six  tax- 
able years  preceding  the  initial  imposition  of  the  Federal  excise 
tax  in  question.  The  aggregate  selling  price  of  such  services 
shall  then  be  divided  by  the  total  number  of  units  of  services 
involved  in  such  computation,  and  the  result  or  average  margin 
per  unit  shall  be  multiplied  by  the  number  of  units  of  services 
included  in  computing  aggregate  selling  price  under  paragraph 
(a),  above.    The  result  thus  obtained  is  deducted  from  the 
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aggregate  selling  price  computed  under  paragraph  (a),  giving 
the  extent  to  which  the  burden  of  the  Federal  excise  tax  is  pre- 
sumed to  have  been  shifted  with  respect  to  the  services  in- 
volved. This  presumption,  however,  is  not  conclusive,  but  may 
be  rebutted.  (See  article  16.)  In  no  event  may  the  amount 
presumed  to  have  been  shifted  be  deemed  to  exceed  the  amount 
of  the  Federal  excise  tax  imposed  with  respect  to  the  services 
involved,  minus  any  payments  or  credits  specified  in  section 
601(f)(3)  made  to  purchasers  with  respect  to  such  services. 
(See  article  14;  also  article  11.) 

SECTION  501  (i)  OF  THE  ACT 

(1)  Either  the  taxpayer  or  the  (Commissioner  may  rebut  the  pre- 
sumption established  by  subsection  (e)  by  proof  of  the  actual  extent  to 
which  the  taxpayer  shifted  to  others  the  burden  of  the  Federal  excise 
tax.     Such  proof  may  include,  but  shall  not  be  limited  to: 

(1)  Proof  that  the  change  or  lack  of  change  in  the  margin 
was  due  to  changes  in  factors  other  than  the  tax.  Such  factors 
shall  include  any  clearly  shown  change  (A)  in  the  type  or  grade 
of  article  or  materials,  or  (B)  in  costs  of  production.  If  the  tax- 
payer asserts  that  the  burden  of  the  tax  was  borne  by  him  while 
the  burden  of  any  other  increased  cost  was  shifted  to  others,  the 
Commissioner  shall  determine,  from  the  respective  effective  dates 
of  the  tax  and  of  the  other  increase  in  cost  as  compared  with  the 
date  of  the  change  in  margin,  and  from  the  general  experience  of 
the  industry,  whether  the  tax  or  the  increase  in  other  cost  was 
shifted  to  others.  If  the  Commissioner  determines  that  the  change 
In  margin  was  due  in  part  to  the  tax  and  in  part  to  the  increase 
in  other  cost,  he  shall  apportion  the  change  in  margin  between 
them. 

(2)  Proof  that  the  taxpaj'er  modified  contracts  of  sale,  or 
adopted  a  new  contract  of  sale,  to  reflect  the  initiation,  termina- 
tion, or  change  in  amount  of  the  Federal  excise  tax,  or  at  any 
such  time  changed  the  sale  price  of  the  article  (including  the 
effect  of  a  change  in  size,  pacliage,  disjomit  terms,  or  any  other 
merchandising  practice)  by  substantially  the  amount  of  the  tax  or 
change  therein,  or  at  any  time  billed  the  tax  as  a  separate  item  to 
any  vendee  or  indicated  by  any  writing  that  the  sale  price  included 
the  amount  of  the  tax,  or  contracted  to  refund  any  part  of  the 
sale  price  in  the  event  of  recovery  of  the  tax  or  decision  of  its 
invalidity;  but  the  taxpayer  may  establish  that  such  acts  were 
caused  by  factors  other  than  the  tax,  or  that  they  do  not  repre- 
sent his  practice  during  the  period  in  which  the  articles  in  question 
were  sold. 

Akt.  16.  Kebuttal  of  presumption  as  to  amount  of  excise  tax  burden 
shifted. — The  extent  to  which  a  Federal  excise  tax  burden  was  shifted 
to  others  is  only  presumptively  established  by  the  procedure  and 
computations  provided  for  under  section  501(e).  The  presumption 
so  established  is  not  conclusive  and  may  be  rebutted.  The  taxpayer 
may  always  establish  the  actual  amount  of  Federal  excise  taxes 
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which  was  shifted  to  others,  or,  that  he  did  not  shift  any  part  of 
the  amount  of  such  taxes  but  bore  the  full  burden  thereof. 

The  presumption  as  to  the  amount  of  excise  tax  burden  shifted 
established  by  the  computation  under  section  501(e),  in  which  the 
"margin"  and  "average  margin"  is  taken  into  account,  may  be  re- 
butted either  by  the  taxpayer  or  by  the  Commissioner  by  proof  that 
the  change  or  lack  of  change  in  the  margin  with  respect  to  the 
article  of  articles  involved  in  the  computation  of  net  income  under 
section  501(e),  as  compared  with  the  margin  with  respect  to  a  simi- 
lar article  or  articles  during  the  six  taxable  years  preceding  the  date 
of  the  original  imposition  of  the  Federal  excise  tax,  was  due  to 
factors  other  than  the  tax.  For  example,  proof  that  the  margin  for 
the  taxable  year  for  which  taxable  income  is  required  to  be  deter- 
mined, was  greater  or  less  than  the  margin  for  the  6-year  period, 
because  the  article  for  which  the  margin  was  computed,  though 
similar,  was  different  as  to  type  or  grade,  either  as  to  the  article 
itself,  or  as  to  the  materials  from  which  the  article  was  manu- 
factured, or,  that  the  change  or  lack  of  change  in  such  margin  was 
due  to  changes  in  costs  whether  or  not  included  in  computing  the 
margin  for  the  6-year  period. 

If  the  taxpayer  asserts  that  the  burden  of  the  Federal  excise  tax 
was  borne  by  him  while  the  burden  of  any  other  increased  cost  was 
shifted  to  others,  the  Commissioner  shall  determine,  from  the  respec- 
tive effective  dates  of  such  tax  and  of  the  other  increase  in  cost  as 
compared  with  the  date  of  the  change  in  margin,  and  from  the  gen- 
eral experience  of  the  industry,  whether  the  tax  or  the  increase  in 
other  cost  was  shifted  to  others.  If  the  Commissioner  determines 
that  the  change  in  margin  was  due  in  part  to  the  tax  and  in  part  to 
the  increase  in  other  cost,  he  shall  apportion  the  change  in  margin 
between  them. 

The  presumption  under  section  501(e)  may  also  be  rebutted  by 
proof  that  the  taxpayer  modified  contracts  of  sale,  or  adopted  a  new 
contract  of  sale,  to  reflect  the  initiation,  termination,  or  change  in 
amount  of  the  Federal  excise  tax,  or  at  any  such  time  changed  the 
sale  price  of  the  article  (including  the  effect  of  a  change  in  size,  pack- 
age, discount  terms,  or  any  other  merchandising  practice)  by  sub- 
stantially the  amount  of  the  tax  or  change  therein,  or  at  any  time 
billed  the  tax  as  a  separate  item  to  any  vendee  or  indicated  by  any 
writing  that  the  sale  price  included  the  amount  of  the  tax,  or  con- 
tracted to  refund  any  part  of  the  sale  price  in  the  event  of  recovery 
of  the  tax  or  decision  of  its  invalidity;  but  the  taxpayer  may  estab- 
lish that  such  acts  were  caused  by  factors  other  than  the  tax,  or 
that  they  do  not  represent  his  practice  during  the  period  in  which 
the  articles  in  question  were  sold. 
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SECTION  501(c)(2)  OF  THE  ACT 

(2)  If  the  taxpayer  so  elects  by  filing  his  return  on  such  basis, 
tiie  total  net  income  for  the  taxable  year  from  the  sale  of  all 
articles  ♦  *  ♦  sliall  be  divided  by  the  total  quantity  of  such 
articles  sold  during  the  taxable  year  and  the  quotient  shall  be  multi- 
plied by  the  quantity  of  such  articles  Involved  In  the  sales  specified 
in  subsection  (a)(1).  Such  quantities  shall  be  expressed  in  terms 
of  the  unit  on  the  basis  of  which  the  Federal  excise  tax  was  imposed. 

SECTION  501(e)(2)  OF  THE  ACT 

(2)  If  the  taxpayer  so  elects  by  filing  his  return  on  such  basis, 
from  the  aggregate  selling  price  of  all  articles  •  •  *  there  shall 
be  de^lucted  the  aggregate  cost  of  such  articles,  and  the  difference 
shall  be  reduced  to  a  margin  per  unit  in  terms  of  the  basis  on  which 
the  Federal  excise  tax  was  imposed.     *     ♦     ♦ 

Art.  17.  Articles  expressed  in  terms  of  units  on  the  basis  of  which  the 
Federal  excise  tax  was  imposed. — Articles,  for  example,  handkerchiefs, 
cigars,  hams,  flour,  cornstarch,  may  be  expressed  in  terms  of  the 
commodity  or  material  from  which  they  were  manufactured  or  pro- 
duced. Thus,  handkerchiefs,  cigars,  or  hams  may  be  expressed  in 
pounds  (or  fraction  of  a  pound)  of  cotton,  tobacco,  or  hog,  respec- 
tively; and  flour  and  cornstarch  may  be  expressed  in  bushels 
or  pounds  (or  fraction  of  a  bushel  or  pound)  of  wheat  or  corn, 
respectively. 

If,  under  the  Act,  or  these  regulations,  articles  are  required  to  be 
expressed  in  terms  of  the  unit  on  the  basis  of  which  the  Federal  ex- 
cise tax  was  imposed,  the  articles  in  question  shall  be  reduced  to  the 
number  of  units  on  the  basis  of  which  such  tax  was  imposed  which 
were  used  in  the  manufacture  or  production  of  such  articles.  For 
example,  the  tax  on  the  processing  of  cotton  imposed  by  the  Agricul- 
tural Adjustment  Act  was  imposed  at  the  rate  of  4.2  cents  per  pound 
of  lint  cotton,  net  weight;  that  is,  the  unit  on  the  basis  of  which  the 
processing  tax  was  imposed  was  1  pound  of  lint  cotton,  net  weight. 
Consequently,  to  express  1,000  cotton  bed  sheets  in  units  on  the  basis 
of  which  the  processing  tax  was  imposed  (i.  e.,  pounds  of  lint  cotton) 
a  determination  must  be  made  of  the  number  of  pounds  of  lint  cot- 
ton which  were  used  in  the  manufacture  of  the  1,000  bed  sheets. 
Such  determination  shall  be  made  from  the  records  of  the  taxpayer. 
If  the  records  of  the  taxpayer  are  inadequate  to  establish  the  quan- 
tity of  lint  cotton  used  in  the  manufacture  of  the  bed  sheets,  such 
amount  shall  be  computed  by  the  application  of  the  conversion  factors 
prescribed  in  regulations  issued  under  the  Agricultural  Adjustment 
Act  (see  article  18). 


28 


29 


SECTION  501  (sr)  OF  THE  ACT 

(g)  In  determining  costs,  selling  prices,  and  net  inconie,  the  taxpayer 
Bhall,  unless  otherwise  shown,  be  deemed  to  have  sold  articles  in  the 
order  in  which  they  were  manufacture!,  produced,  or  acquired.  Where 
the  taxpayer's  records  do  not  adequately  establish  the  quantity  of  a 
commodity  taxable  under  the  Agricultural  Adjustment  Act,  as  amended, 
entering  into  articles  sold  by  him,  such  quantities  shall  be  computed 
by  the  use  of  the  conversion  factors  prescribed  in  regulations  under 
such  Act,  as  amended. 

Art.  18.  Use  of  conversion  factors  in  determining  quantity  of  com- 
modity entering  into  an  article. — If,  under  Title  III,  the  determination 
of  the  quantity  of  material  entering  into  an  article  is  required,  such 
quantity  shall  be  established  from  the  records  of  the  taxpayer.  If, 
however,  such  records  are  inadequate  to  establish  such  quantity,  if 
processed  from  a  commodity  the  processing  of  which  was  subject 
to  tax  under  the  Agricultural  Adjustment  Act,  such  quantity  shall 
be  determined  in  accordance  with  conversion  factors  prescribed  for 
such  article  in  regulations  issued  under  said  Act. 

Art.  19.  Regulations  containing  conversion  factors — ^Date  of  initial 
imposition  of  processing  tax. — The  conversion  factors  for  articles  proc- 
essed from  commodities  with  respect  to  which  a  processing  tax  was 
imposed  under  the  Agricultural  Adjustment  Act,  and  the  date  of 
the  initial  imposition  of  the  processing  tax  with  respect  to  each  such 
commodity,  are  set  forth,  respectively,  in  the  following  Treasury 
Decisions : 


Commodity 


Wheat-- _ 

Cotton 

Tobacco 

Field  corn 

Hogs 

Paper  and  jute 

Sugar 

Peanuts 

Rice • 

Rye 

Reinforced  paper  fabric 


Treasury 
Decision 


4579 
4433 
4610 
4407 
4518 
4495,  4415 
4549 
4489 
4586 
4601 
4611 


Date  of  initial  Im- 
position of  tax 


July 

Aug. 

Oct. 

Nov. 

Nov. 

Dec. 

1  June 

Oct. 

Apr. 

Sept. 

Nov. 


9,  1933 
1,  1933 
1,  1933 
6,  1933 
5,  1933 
1,  1933 
8,  1934 
1,  1934 
1,  1936 
1,  1935 
1,  1935 


1  Except  that  in  the  Philippine  Islands  the  effective  date  was  September  12,  1934. 

Art.  20.  First  in-first  out  rule.^— In  determining  the  cost  or  the  sell- 
ing price  of  articles,  or  the  net  income  with  respect  to  articles  which 
were  manufactured,  produced,  or  acquired  by  the  taxpayer  on  dif- 
ferent dates,  the  taxpayer,  unless  he  can  identify  the  particular 
articles  with  respect  to  which  the  cost,  selling  price,  or  net  income 
is  to  be  determined,  shall  be  deemed  to  have  sold  the  articles  in  the 


order  in  which  they  were  manufactured,  produced,  or  acquired,  by 
the  taxpayer. 

SECTION  501(h)  OF  THE  ACT 

(h)  If  the  taxpayer  made  any  purchase  or  sale  otherwise  than 
through  an  arm's-length  transaction,  and  at  a  price  other  than  the 
fair  market  price,  the  CJommissioner  may  determine  the  purchase 
or  sale  price  to  be  that  for  which  such  purchases  or  sales  were  at 
that  time  made  in  the  ordinary  course  of  trade. 

Art.  21.  Pair  market  price  and  transactions  not  at  arm's  length. — ^If 
any  purchase  or  sale  price  required  to  be  determined  under  the  pro- 
visions of  Title  III  was  paid  or  received  otherwise  than  through  an 
arm's-length  transaction  and  otherwise  than  at  the  fair  market  price 
of  the  article  or  commodity  or  service  in  question,  the  Commissioner 
may  determine  such  purchase  or  sales  price  to  be  that  for  which 
such  purchases  or  sales  were  at  that  time  made  in  the  ordinary  course 
of  trade.  Generally,  '^air  market  price"  means  the  price  which  a 
purchaser,  not  under  compulsion  and  willing  to  buy,  would  pay  to  a 
seller  not  under  compulsion  and  willing  to  sell,  in  good  faith.  Sales 
to  or  purchases  from  a  corporation  owned  or  controlled  by  the  tax- 
payer or  subject  to  the  same  common  ownership  or  control  as  the 
taxpayer,  will  be  subject  to  special  scrutiny  to  determine  whether 
they  are  arm's-length  transactions  and  were  made  at  the  fair  market 
price  at  which  purchases  and  sales  were  made  at  that  tisfe  in  the 
ordinary  course  of  trade. 

SECTION  501(1)  OF  THE  ACT 

(1)  The  taxes  Imposed  by  subsection  (a)  shall  be  imposed  on  the 
net  income  from  the  sources  specified  therein,  regardless  of  any  loss 
arising  from  the  other  transactions  of  the  taxpayer,  and  regardless 
of  whether  the  taxpayer  had  a  taxable  net  income  (under  the  income- 
tax  provisions  of  the  applicable  Revenue  Act)  for  the  taxable  year  as 
a  whole;  except  that  if  such  application  of  the  tax  imposed  by  sub- 
section (a)  is  held  invalid,  the  tax  under  subsection  (a)  shall  apply 
to  that  portion  of  the  taxpayer's  entire  net  income  for  the  taxable 
year  which  is  attributable  to  the  net  income  from  the  sources  specified 
in  such  subsection. 

Art.  22.  Losses  on  transactions  not  involving  net  income  from  sources 
specified  in  section  501  (a). — The  taxes  imposed  by  Title  III  are  imposed 
on  net  income  for  the  taxable  year  in  question  (see  section  504, 
article  5)  arising  from  each  of  the  sources  specified  in  section  601(a) 
(see  article  3)  even  though  the  taxpayer  sustained  a  loss  from  his 
entire  business  for  that  year  under  Title  I  of  the  Revenue  Act 
applicable  for  such  year.     (See  article  11.) 

Example:  Undel*  the  provisions  of  Title  I  of  the  Revenue  Act  of 
1934,  as  amended,  the  net  income  of  taxpayer  A  for  the  calendar 
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year  1935  was  $500,  while  taxpayer  B  for  the  same  year  sustained 
a  net  loss  of  $500.  Both  taxpayer  A  and  taxpayer  B  during  1935 
realized  a  net  income  of  $1,000  from  the  sale  of  articles  with  re- 
spect to  which  a  Federal  excise  tax  was  imposed  but  not  paid.  The 
amount  of  such  Federal  excise  tax  in  each  case  was  $1,000  and  the 
full  amount  thereof  was  shifted  to  purchasers  of  the  articles.  Both 
A  and  B  are  liable  under  the  provisions  of  Title  III  to  a  tax  on 
net  income  of  $1,000,  i.  e.,  a  tax  of  $800. 

SECTION  502  OF  THE  ACT 

There  shall  be  credited  against  the  total  amount  of  the  taxes  im- 
posed by  this  title  an  amount  equivalent  to  the  excess  of — 

(a)  The  amount  of  the  other  Federal  income  and  excess-profits 
taxes  payable  by  the  taxpayer  for  the  taxable  year,  over 

(b)  The  amount  of  the  other  Federal  income  and  excess-profits 
taxes  which  would  have  been  payable  by  the  taxpayer  for  the  tax- 
able year  if  his  net  income  were  decreased  by  the  amount  of  net  in- 
come taxable  under  this  title. 

Art.  23.  Credit  for  other  taxes  on  income. — The  taxes  imposed  by  Title 
III  are  in  addition  to  all  other  taxes  imposed  on  income  (see  sec- 
tion 501(a)  and  article  2).  Section  502,  however,  provides  for  a 
credit  against  the  total  amount  of  taxes  imposed  by  Title  III  with 
respect  to  a  taxable  year  equal  to  the  amount  by  which  other  Fed- 
eral income  and  excess-profits  taxes,  payable  by  the  taxpayer  with 
respect  to  such  year,  would  have  been  diminished  by  excluding 
from  the  computation  of  those  taxes  the  net  income  taxable  under 
Title  III.  No  credit  may  be  obtained  with  respect  to  any  Fed- 
eral income  or  excess-profits  taxes  for  any  taxable  year  unless  the 
taxpayer  was  liable  to  pay  an  amount  of  such  income  or  excess- 
profits  taxes  for  such  year,  and  no  credit  may  exceed  the  amount 
such  taxpayer  was  liable  to  pay.  The  net  income  taxable  under- 
Title  III  which  is  excluded  in  computing  the  credit  under  section 
502  is  that  portion  of  net  income  under  section  501  (a)  (1) ,  501  (a)  (2) , 
of  501(a)  (3)  to  which  the  80  per  cent  rate  is  applicable  in  computing 
the  amount  of  tax  under  such  sections. 

Art.  24.  Redetermination  of  tax. — If  subsequent  to  the  filing  of  the 
return  "selling  price"  is  reduced  by  amounts  paid  by  the  taxpayer 
to  vendors  (see  article  1(^)),  or  net  income  from  the  sale  of  articles 
with  respect  to  which  the  tax  is  imposed  but  not  paid  is  reduced  by 
any  "tax  adjustment"  (see  articles  l(^)  and  12),  and  as  a  result 
thereof,  the  amount  of  tax  paid  pursuant  to  the  return  as  filed  is  in 
excess  of  the  amount  of  tax  due  after  allowance  of  the  reductions 
above-mentioned,  the  taxpayer,  upon  filing  a  proper  claim  for  refund, 
may  obtain  a  refund  or  credit  for  such  excess.  (See  sections  321  and 
322  of  Title  I  of  the  Act  and  regulations  issued  thereunder.) 


SECTION  505  OF  THE  ACT 

With  respect  to  the  following  income,  the  tax  under  this  title  shall 
be  in  force  in  any  possession  of  the  United  States  (Including  the  Phil- 
ippine Islands)  ;  such  tax  shall  (without  regard  to  the  residence  or  citi- 
zenship or  place  of  organization  of  the  taxpayer)  be  collected  by  the 
appropriate  internal-revenue  officers  of  such  possession;  and  the  pro- 
ceeds thereof  shall  accrue  to  the  general  government  of  such  possession : 
(a)  Any  income  specified  in  subsection  (a)  (1)  and  (3)  of  section  501 
if  the  Federal  excise  tax  with  respect  to  the  articles  in  question  accrued 
in  such  possession;  and  (b)  any  income  specified  in  subsection  (a)(2) 
of  section  501  if  the  reimbursement  specified  therein  relates  to  articles 
sold  in  such  possession  by  the  taxpayer  under  this  title  and  if  the 
geographical  scope  of  the  Federal  excise  tax  in  question  extended  to 
such  possession.  Income  taxable  as  provided  in  this  section  shall  not 
be  otherwise  taxable  under  this  title.  In  applying  section  501  to  such 
income,  the  gross  income  and  deductions  shall  be  determined  in  accord- 
ance with  the  Federal  Revenue  Act  applicable  to  the  taxable  year.  In 
applying  section  502  to  such  income,  income  taxes  paid  to  such  posses- 
sion shall  be  deemed  to  be  Federal  income  taxes. 

Art.  25.  Application  of  the  tax  to  possessions  of  the  United  States. — 
(a)  Under  section  505  the  tax  under  Title  III  is  in  force  in  posses- 
sions of  the  United  States  (including  the  Philippine  Islands)  under 
the  following  circumstances: 

(1)  If  the  Federal  excise  tax  with  respect  to  articles  accrued 
in  a  possession  of  the  United  States  (including  the  Philippine 
Islands)  (for  example,  articles  processed  from  a  commodity,  the 
processing  of  which  in  the  possession  was  subject  to  a  tax  under 
the  Agricultural  Adjustment  Act),  the  net  income  specified  in 
subsection  (a)  (1)  or  (a)  (3)  of  section  501  is  subject  to  tax  (that 
is,  net  income  from  the  sale  of  the  articles  with  respect  to  which 
the  Federal  excise  tax  was  imposed  but  not  paid,  or  net  income 
from  refunds  or  credits  from  the  United  States  of  the  Federal 
excise  tax  erroneously  or  illegally  collected  with  respect  to  the 
articles),  to  the  extent  that  the  burden  of  such  taxes  was  shifted 
to  others. 

(2)  If  an  article  with  respect  to  which  a  Federal  excise  tax 
was  imposed  was  sold  in  a  possession  of  the  United  States  to 
which  such  tax  extended  (even  though  such  tax  did  not  accrue 
with  respect  to  the  specific  article  sold  in  the  possession,  as  in 
paragraph  (a),  above),  any  net  income  specified  in  subsection 
(a)  (2)  of  section  601  is  subject  to  the  tax  under  Title  III  (that 
is,  the  net  income  from  reimbursement  received  from  vendors 
of  amounts  representing  Federal  excise  tax  burdens  included  in 
prices  paid  to  ^uch  vendors)  to  the  extent  that  the  amount  of 
the  burden  of  such  tax  was  shifted  to  others. 
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(h)  Income  taxable  as  provided  in  section  505  in  a  possession  of 
the  United  States  is  not  otherwise  taxable  under  Title  III.  Thus, 
any  net  income  subject  to  the  tax  in  a  possession  would  not  also  be 
subject  to  the  tax  in  the  United  States. 

(c)  In  determining  net  income  and  the  portion  thereof  which  is 
subject  to  tax  in  a  possession  of  the  United  States  the  provisions  of 
section  501  are  applicable.  Gross  income  and  deductions  for  the 
purpose  of  computing  the  amount  of  net  income  subject  to  tax  shall 
be  determined  in  accordance  with  the  Federal  Revenue  Act  applicable 
to  the  taxable  year  in  question  (see  article  10),  and  for  the  purposes 
of  the  credits  provided  for  in  section  502  (see  article  23),  any  income 
taxes  paid  by  the  taxpayer  to  a  possession  of  the  United  States  shall 
be  deemed  to  be  Federal  income  taxes. 

SECTION  606  (a)  AND  (b)  OF  THE  REVENUE  ACT  OF  1928 

(a)  Authorization. — The  Commissioner  (or  any  officer  or  employee  of 
the  Bureau  of  Internal  Revenue,  including  the  field  service,  authorized 
in  writing  by  the  Commissioner)  is  authorized  to  enter  into  an  agree- 
ment in  writing  with  any  person  relating  to  the  liability  of  such 
person  (or  of  the  person  or  estate  for  whom  he  acts)  in  respect  of 
any  internal-revenue  tax  for  any  taxable  period  ending  prior  to  the 
date  of  the  agreement. 

(b)  Finality  of  agreements. — If  such  agreement  is  approved  by  the 
Secretary,  or  the  Undersecretary,  within  such  time  as  may  be  stated 
in  such  agreement,  or  later  agi-eed  to,  such  agreement  shall  be  final 
and  conclusive,  and,  except  upon  a  showing  of  fraud  or  malfeasance, 
or  misrepresentation  of  a  material  fact^ 

(1)  the  case  shall  not  be  reopened  as  to  the  matters  agreed 
upon  or  the  agreement  modified,  by  any  ofiicer,  employee,  or  agent 
of  the  United  States,  and 

(2)  in  any  suit,  action,  or  proceeding,  such  agreement,  or  any 
determination,  assessment,  collection,  payment,  abatement,  refund, 
or  credit  made  in  accordance  therewith,  shall  not  be  annulled, 
modified,  set  aside,  or  disregarded. 

SECTION  506  OF  THE  ACT 

Any  person  who  is  liable  for  the  tax  imposed  by  this  title  and  who 
has  filed  any  claim  or  claims  for  refund  of  any  amount  paid  or  col- 
lected as  tax  under  the  Agricultural  Adjustment  Act,  as  amended,  may 
apply  to  the  Commissioner  of  Internal  Revenue  for  an  adjustment  of 
such  liability  for  tax  in  conjunction  with  such  claim  or  claims  for 
refund,  and  thereafter,  the  Commissioner,  for  such  purposes,  may,  in 
his  discretion,  consider  such  liability  and  such  claim  or  claims  as  one 
case  and,  in  his  discretion,  may  enter  into  a  written  agreement  with 
such  person  for  the  settlement  of  such  case  by  such  payment,  by  or 
refund  to,  such  person  as  may  be  specified  in  such  agreement.  Such 
agreement  shaU  be  a  final  settlement  of  the  liability  for  tax  and  the 
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claim  or  claims  for  refund  covered  by  such  agreement,  except  in  case 
of  fraud,  malfeasance,  or  misrepresentation  of  a  material  fact.  In 
the  absence  of  fraud  or  mistake  in  mathematical  calculation,  any  action 
taken  or  any  consideration  given  by  the  Commissioner  pursuant  to 
this  section  shall  not  be  subject  to  review  by  any  court,  or  any  admin- 
istrative, or  accounting  officer,  employee,  or  agent  of  the  United  States. 

Art.  26.  Closing  agreements. — (a)  Agreements  for  the  final  deter- 
mination of  the  tax  imposed  by  Title  III  may  be  entered  into  be- 
tween the  taxpayer  and  the  Commissioner  as  follows : 

(1)  An  agreement  under  section  606  (a)  and  (b)  of  the 
Revenue  Act  of  1928  for  the  final  determination  of  the  tax 
imposed  by  Title  III. 

(2)  An  agreement  under  section  506  of  the  Act  for  the  final 
determination  of  the  tax  imposed  by  Title  III  and  of  the  amount 
of  any  refund  to  the  taxpayer  pursuant  to  a  claim  filed  under 
Title  VII  of  the  Act  for  refimd  of  any  amount  paid  or  collected 
as  tax  under  the  Agricultural  Adjustment  Act. 

(5)  A  closing  or  final  agreement  under  section  606  (a)  and  (b)  of 
the  Revenue  Act  of  1928  may  relate  to  any  taxable  period  ending 
prior  to  the  date  of  the  agreement.  Such  an  agreement  may  be 
executed  even  though  under  such  agreement  the  taxpayer  is  not 
liable  for  any  tax  for  the  period  covered  by  the  agreement.  The 
matter  agreed  upon  may  relate  to  the  total  tax  liability  of  the  tax- 
payer or  it  may  relate  to  one  or  more  separate  items  affecting  the 
tax  liability  of  the  taxpayer.  Accordingly,  there  may  be  a  series 
of  agreements  relating  to  the  tax  liability  for  a  single  taxable  period. 

(c)  An  agreement  under  section  506  of  the  Act  may  relate  to  any 
taxable  period  ending  prior  to  the  date  of  the  agreement.  Such  an 
agreement  may  be  executed  only  if  the  taxpayer  for  the  tax  period 
or  periods  (1)  is  liable  for  the  tax  imposed  by  Title  III,  (2)  has 
filed  the  required  return  of  tax  (see  article  27),  (3)  has  paid  any 
tax  shown  to  be  due  by  any  such  return,  and  (4)  has  filed  a  claim 
or  claims  for  refund  under  Title  VII  of  the  Act. 

If  the  taxpayer  has  fulfilled  the  foregoing  requirements,  he  may 
file  an  application  with  the  Commissioner  on  the  prescribed  form 
requesting  that  the  Commissioner  consider  his  liability  for  the  tax 
under  Title  III  in  conjunction  with  his  claim  or  claims  for  refund 
under  Title  VII.  Such  form  shall  be  filled  out  in  accordance  with 
the  instructions  printed  thereon  and  in  accordance  with  these  regu- 
lations. The  Commissioner  may  grant  such  application  and  may 
consider  the  taxpayer's  liability  for  tax  under  Title  III  and  the 
taxpayer's  claim  or  claims  for  refund  under  Title  VII  as  one  case. 


34 

(d)  In  his  discretion,  the  Commissioner  may  enter  into  a  written 
agreement  with  the  taxpayer  under  section  506  of  the  Act,  or  section 
606  (a)  and  (b)  of  the  Revenue  Act  of  1928.  Any  such  agreement 
shall  be  a  final  settlement  of  the  matters  covered  by  such  agreement. 

(e)  A  claim  for  refund  under  Title  IV  of  the  Revenue  Act  of 
1936  will  not  be  considered  in  connection  with  any  agreement  under 
section  506. 


!* 


Chapter  III 
RETURNS,  RECORDS,  AND  PAYMENT  OF  TAX 

SECTION  503  (•)  AND  (b)  OF  THE  ACT 

(a)  All  provisions  of  law  (Including  penalties)  applicable  with 
respect  to  taxes  imposed  by  Title  I  of  this  Act,  shall,  insofar  as  not 
inconsistent  with  this  title,  be  applicable  with  respect  to  the  taxes 
imposed  by  this  title,  except  that  the  provisions  of  sections  101,  131, 
251,  and  252  shall  not  be  applicable. 

(b)  Every  person  (1)  upon  whom  a  Federal  excise  tax  was  imposed 
but  not  paid,  or  (2)  who  received  any  reimbursement  specified  in 
subsection  (a)  (2),  or  (3)  who  received  a  refund  or  credit  of  Federal 
excise  tax,  shall  make  a  return  under  this  title,  which  return  shall 
contain  such  information  and  be  made  in  such  manner  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  shall  prescribe.  For 
any  taxable  year  ended  prior  to  the  date  of  the  enactment  of  this 
Act  the  return  shall  be  filed,  and  the  total  amount  of  the  taxes  shall 
be  paid,  not  later  than  the  fifteenth  day  of  the  third  month  after 
the  date  of  the  enactment  of  this  Act,  in  lieu  of  the  time  otherwise 
prescribed  by  law. 

SECTION  51(c)  OF  THE  ACT 

(c)  Persons  under  disability. — If  the  taxpayer  is  unable  to  make  his 
own  return,  the  return  shall  be  made  by  a  duly  authorized  agent  or 
by  the  guardian  or  other  person  charged  with  the  care  of  the  person 
or  property  of  such  taxpayer. 

SECTION  S165   OF  THE  UNITED  STATES  REVISED  STATUTES,  REENACTED 
BY  SECTION  1115  OF  THE  REVENUE  ACT  OF  1926 

Every  collector,  deputy  collector,  internal-revenue  agent,  and  in- 
ternal-revenue officer  assigned  to  duty  under  an  internal-revenue  agent, 
is  authorized  to  administer  oaths  and  to  take  evidence  touching  any 
part  of  the  administration  of  the  internal-revenue  laws  with  which 
he  is  charged,  or  where  such  oaths  and  evidence  are  authorized  by 
law  or  regulation  authorized  by  law  to  be  taken. 


SECTION  1104  OP  THE  REVENUE  ACT  OF  192«,  AS  AMENDED  BY  SECTION 

618  OF  THE  REVENUE  ACT  OF  1928. 

The  Commissioner,  for  the  purpose  of  ascertaining  the  correctness 
of  any  return  or  for  the  purpose  of  making  a  return  where  none  has 
been  made,  is  hereby  authorized,  by  any  officer  or  employee  of  the 
Bureau  of  Internal  Revenue,  including  the  field  service,  designated  by 
him  for  that  puriwse,^  to  examine  any  books,  papers,  records,  or  mem- 
oranda bearing  upon  the  matters  required  to  be  included  in  the  return, 

(35) 
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and  may  require  the  attendance  of  the  person  rendering  the  return 
or  of  any  officer  or  employee  of  such  person,  or  the  attendance  of  any 
other  person  having  knowledge  in  tlie  premises,  and  may  talje  his 
testimony  with  reference  to  the  matter  required  by  law  to  be  included 
in  such  return,  with  power  to  administer  oaths  to  such  person  or 
persons. 

SECTION  3176  OF  THE  UNITED  STATES  REVISED  STATUTES.  AS  AMENDED 
BY  SECTION  1103  OF  THE  REVENUE  ACT  OF  1926 

If  any  person,  corporation,  company,  or  association  fails  to  make 
and  file  a  return  or  list  at  the  time  prescribed  by  law  or  by  regula- 
tion made  under  authority  of  law,  or  makes,  willfully  or  otherwise, 
a  false  or  fraudulent  return  or  list,  the  collector  or  deputy  collector 
shall  make  the  return  or  list  from  his  own  knowledge  and  from  such 
information  as  he  can  obtain  through  testimony  or  otherwise.  In 
any  such  case  the  Commissioner  of  Internal  Revenue  may,  from  his 
own  knowledge  and  from  such  information  as  he  can  obtain  through 
testimony  or  otherwise,  make  a  return  or  amend  any  return  made  by 
a  collector  or  deputy  collector.  Any  return  or  list  so  made  and  sub- 
scribed by  the  Commissioner,  or  by  a  collector  or  deputy  collector 
and  approved  by  the  Commissioner,  shall  be  prima  facie  good  and 
sufficient  for  all  legal  purposes.    *    ♦    * 

Art.  27.  Returns.— («)  The  following  persons  are  required  to  file 
a  return  of  tax  under  Title  III  for  each  taxable  year  with  respect 
to  which  such  tax  is  imposed  (see  article  5)  even  though  the  return 
discloses  no  net  income  subject  to  tax : 

(1)  Every  person  upon  whom  a  Federal  excise  tax  was 
imposed  but  not  paid  during  such  taxable  year,  shall  make 
return  of  tax  under  section  501(a)  (1). 

(2)  Every  person  who  received  any  reimbursement  specified 
in  section  501(a)  (9)  during  such  taxable  year,  shall  make  return 
of  tax  under  section  501(a)  (2). 

(3)  Every  person  who  received  a  refund  or  credit  of  Federal 
excise  tax  during  such  taxable  year,  shall  make  return  of  tax 
under  section  501(a)(3).  (See  article  l(n)  for  definition  of 
"refund  or  credit.") 

(h)  The  return  shall  be  under  oath  and  shall  be  made  on  the  pre- 
scribed form  in  accordance  with  the  instructions  printed  thereon 
and  in  accordance  with  the  regulations.  Copies  of  the  prescribed 
return  forms  may  be  obtained  by  taxpayers  from  collectors.  A  tax- 
payer  will  not  be  excused  from  making  a  return  because  of  the  fact 
that  no  return  form  has  been  furnished  to  him.  Taxpayers  should 
make  application  therefor  to  the  collector  in  ample  time  to  have  their 
returns  prepared,  verified,  and  filed  with  the  collector  on  or  before 
the  due  date.  Each  taxpayer  shall  carefully  prepare  his  return  so 
as  fully  and  clearly  to  set  forth  the  data  therein  called  for.     Returns 
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which  have  not  been  so  prepared  will  not  be  accepted  as  meeting  the 
requirements  of  the  Act. 

(c)  Each  corporation  shall  render  a  separate  return. 

{d)  The  return  may  be  made  by  an  agent  if,  by  reason  of  illness, 
the  person  liable  for  the  making  of  the  return  is  unable  to  make  it. 
The  return  may  also  be  made  by  an  agent  if  the  taxpayer  is  unable 
to  make  the  return  by  reason  of  continuous  absence  from  the  United 
States  for  a  period  of  at  least  60  days  prior  to  the  date  prescribed 
by  law  for  making  the  return.  Whenever  a  return  is  made  by  an 
agent  it  must  be  accompanied  by  the  prescribed  power  of  attorney, 
Form  935.  The  taxpayer  and  his  agent,  if  any,  are  responsible  for 
the  return  as  made  and  incur  liability  for  the  penalties  provided  for 
erroneous,  false,  or  fraudulent  returns. 

Art.  28.  Verification  of  returns. — All  returns  must  be  verified  under 
oath  or  affirmation.  The  oath  or  affirmation  may  be  administered 
by  any  officer  duly  authorized  to  administer  oaths  for  general  pur- 
poses by  the  law  of  the  United  States  or  of  any  State,  Territory,  or 
possession  of  the  United  States,  wherein  such  oath  is  administered, 
or  by  a  consular  officer  of  the  United  States.  Returns  executed 
abroad  may  be  attested  free  of  charge  before  United  States  consular 
officers.  If  a  foreign  notary  or  other  official  having  no  seal  shall 
act  as  attesting  officer,  the  authority  of  such  attesting  officer  should 
be  certified  to  by  some  judicial  official  or  other  proper  officer  having 
knowledge  of  the  appointment  and  official  character  of  the  attesting 
officer. 

In  the  case  of  a  corporation  the  return  shall  be  sworn  to  by  the 
president,  vice  president,  or  other  principal  officer  and  by  the  treas- 
urer, assistant  treasurer,  or  chief  accounting  officer.  In  cases  where 
receivers,  trustees  in  bankruptcy,  or  assignees  are  operating  the 
property  or  business  of  corporations,  such  receivers,  trustees,  or 
assignees  shall  make  returns  for  ^uch  corporations  in  the  same  man- 
ner and  form  as  corporations  are  required  to  make  returns.  Any 
tax  due  on  the  basis  of  such  returns  made  by  receivers,  trustees, 
or  assignees  shall  be  collected  in  the  same  manner  as  if  collected 
from  the  corporations  of  whose  business  or  property  they  have 
custody  and  control. 

The  return  of  a  partnership  or  other  unincorporated  organization 
shall  be  sworn  to  by  a  responsible  and  duly  authorized  member  hav- 
ing knowledge  of  its  affairs  and,  if  the  partnership  or  other  unincor- 
porated organization  has  a  manager  or  chief  executive  officer,  by  such 
manager  or  chief  executive  officer. 

Art.  29.  Returns  by  receivers. — Receivers,  trustees  in  dissolution, 
trustees  in  bankruptcy,  and  assignees,  operating  the  property  or 
business  of  corporations,  must  make  returns  for  such  corporations. 
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If  a  receiver  has  full  custocl}^  of  and  control  over  the  business  or 
property  of  a  corporation,  he  shall  be  deemed  to  be  operating  such 
business  or  property  within  the  meaning  of  section  52  of  the  Act, 
whether  he  is  engaged  in  carrying  on  the  business  for  which  the 
corporation  was  organized  or  only  in  marshaling,  selling,  and  dispos- 
ing of  its  assets  for  purposes  of  liquidation.  Notwithstanding  that 
the  powers  and  functions  of  a  corporation  are  suspended  and  that 
the  property  and  business  are  for  the  time  being  in  the  custody  of 
the  receiver,  trustee,  or  assignee,  subject  to  the  order  of  the  court, 
such  receiver,  trustee,  or  assignee  stands  in  the  place  of  the  corporate 
officers  and  is  required  to  perform  all  the  duties  and  assume  all  the 
liabilities  which  would  devolve  upon  the  officers  of  the  corporation 
were  they  in  control.  (See  sections  274  and  298  of  the  Act.)  A  re- 
ceiver in  charge  of  only  part  of  the  property  of  a  corporation, 
however,  as,  for  example,  a  receiver  in  mortgage  foreclosure  proceed- 
ings involving  merely  a  small  portion  of  its  property,  need  not  make 
a  return. 

TIME  AND  PLACE  FOR  FILING  RETURNS 

SECTION  503(b)   OF  THE  ACT 

*  *  *  For  any  taxable  year  ended  prior  to  the  date  of  the  enact- 
ment of  this  Act  the  return  shall  be  filed,  and  the  total  amount  of  the 
taxes  shall  be  paid,  not  later  than  the  fifteenth  day  of  the  third  month 
after  the  date  of  the  enactment  of  this  Act,  in  lieu  of  the  time  otherwise 
prescribed  by  law. 

SECTION  53  OF  THE  ACT 

(a)  Time  for  filing. — 

(1)  General  rule, — Returns  made  on  the  basis  of  the  calendar 
year  shall  be  made  on  or  before  the  15th  day  of  March  following 
the  close  of  the  calendar  year.  Returns  made  on  the  basis  of 
a  fiscal  year  shall  be  made  on  or  before  the  15th  day  of  the  third 
month  following  the  close  of  the  fiscal  year. 

(2)  Extension  of  time. — The  Commissioner  may  grant  a  reason- 
able extension  of  time  for  filing  returns;  under  such  rules  and 
regulations  as  he  shall  prescribe  with  the  approval  of  the  Secretary. 
Except  in  the  case  of  taxpayers  who  are  abroad,  no  such  extension 
shall  be  for  more  than  six  months. 

(b)  To  whom  return  made. — 

(1)  Individuals.— Returns  (other  than  corporation  returns)  shall 
be  made  to  the  collector  for  the  district  in  which  is  located  the 
legal  residence  or  principal  place  of  business  of  the  person  making 
the  return,  or,  if  he  has  no  legal  residence  or  principal  place  of 
business  in  the  United  States,  then  to  the  collector  at  Baltimore, 
Maryland. 

(2)  Corporations.— 'Returns  of  corporations  shall  be  made  to 
the  collector  of  the  district  in  which  is  located  the  principal  place 
of  business  or  principal  office  or  agency  of  the  corporation,  or, 
If  It  has  no  principal  place  of  business  or  principal  office  or  agency 
in  the  United  States,  then  to  the  collector  at  Baltimore,  Maryland. 
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Art.  30.  Time  and  place  for  filing  returns. — (a)  A  return  is  required 
to  be  filed  for  each  taxable  year  for  which  the  tax  is  imposed.  (See 
article  6.)  The  return  for  the  calendar  year  1935,  a  fiscal  year 
ending  in  1935  and  a  fiscal  year  ending  in  1936  but  prior  to  June  22, 
1936  (the  date  of  enactment  of  the  Act),  shall  be  filed  not  later  than 
the  15th  day  of  September,  1936.  A  return  for  the  calendar  year 
1936  and  each  subsequent  calendar  year,  or  for  a  fiscal  year  ending 
after  June  22,  1936,  and  each  subsequent  fiscal  year,  shall  be  filed 
on  or  before  the  15th  day  of  the  third  month  following  the  close 
of  such  year.  Thus  the  earliest  taxable  year  for  which  a  return 
is  required  to  be  filed  is  a  fiscal  year  ending  in  January,  1935.  A 
corporation  going  into  liquidation  during  any  taxable  year  may, 
upon  the  completion  of  such  liquidation,  prepare  a  return  and  may 
immediately  file  such  return  with  the  collector. 

(b)  The  return  shall  be  filed  with  the  collector  for  the  district  in 
which  is  located  the  legal  residence  or  principal  place  of  business 
of  the  person  making  the  return,  or,  if  he  has  no  legal  residence  or 
principal  place  of  business,  the  return  shall  be  filed  with  the  collector 
of  internal  revenue  at  Baltimore,  Md. 

Art.  31.  Due  date  of  return. — The  due  date  is  the  date  on  or  before 
which  a  return  is  required  to  be  filed  in  accordance  with  the  pro- 
visions of  the  Act,  or  the  last  day  of  the  period  covered  by  an  exten- 
sion of  time  granted  by  the  Commissioner  or  a  collector.  When  the 
due  date  falls  on  Sunday  or  a  legal  holiday,  the  due  date  for  filing 
returns  will  be  the  day  following  such  Sunday  or  legal  holiday.  If 
placed  in  the  mails,  the  returns  should  be  posted  in  ample  time  to 
reach  the  collector's  office,  under  ordinary  handling  of  the  mails,  on 
or  before  the  date  on  which  the  return  is  required  to  be  filed.  If  a 
return  is  made  and  placed  in  the  mails  in  due  course,  properly  ad- 
dressed and  postage  paid,  in  ample  time  to  reach  the  office  of  the 
collector  on  or  before  the  due  date,  no  penalty  will  attach  should  the 
return  not  actually  be  received  by  such  officer  until  subsequent  to 
that  date.  If  a  question  may  be  raised  as  to  whether  the  return  was 
posted  in  ample  time  to  reach  the  collector's  office  on  or  before  the 
due  date,  the  envelope  in  which  the  return  was  transmitted  will  be 
preserved  by  the  collector  and  forwarded  to  the  Commissioner  with 
the  return.  As  to  additions  to  the  tax  in  the  case  of  failure  to  file 
return  within  the  prescribed  time,  see  section  291. 

Art.  32.  Extensions  of  time  for  filing  returns. — It  is  important  that 
the  taxpayer  render  on  or  before  the  due  date  a  return  as  nearly 
complete  and  final  as  it  is  possible  for  him  to  prepare.  However, 
the  Commissioner  is  authorized  to  grant  a  reasonable  extension  of 
time  for  filing  returns  under  such  rules  and  regulations  as  he  shall 
prescribe  with  the  approval  of  the  Secretary.   Accordingly,  authority 
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for  granting  extensions  of  time  for  filing  returns  is  hereby  dele- 
gated to  the  various  collectors  of  internal  revenue.  Application 
for  extensions  of  time  for  filing  returns  should  be  addressed  to  the 
collector  of  internal  revenue  for  the  district  in  which  the  <^axpayer 
files  his  returns  and  must  contain  a  full  recital  of  the  causes  for  the 
delay.  Except  in  the  case  of  taxpayers  who  are  abroad,  no  extension 
for  filing  returns  may  be  granted  for  more  than  six  months.  (See 
article  35,  relating  to  extension  of  time  for  payment  of  tax.) 

RECORDS  AND  SPECIAL  RETURNS 

SECTION  54  OF  THE  ACT 

(a)  By  taxpayer.— Every  person  liable  to  any  tax  imposed  by  this 
title  or  for  the  collection  thereof,  shall  keep  such  records,  render  under 
oath  such  statements,  make  such  returns,  and  comply  with  such  rules 
and  regulations,  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, may  from  time  to  time  prescribe. 

(b)  To  determine  liability  to  tax.— Whenever  in  the  judgment  of  the 
Commissioner  necessary  he  may  require  any  person,  by  notice  served 
upon  him,  to  make  a  return,  render  under  oalh  such  statements,  or 
keep  such  records,  as  the  Commissioner  deems  sufficient  to  show 
whether  or  not  such  person  is  liable  to  tax  under  this  title. 

SECTION  145  OF  THE  ACT 

(a)  Any  person  required  under  this  title  to  pay  any  tax,  or  required 
by  law  or  regulations  made  under  authority  thereof  to  make  a  return, 
keep  any  records,  or  supply  any  information,  for  the  purposes  of  the 
computation,  assessment,  or  collection  of  any  tax  imposed  by  this 
title,  who  willfully  fails  to  pay  such  tax,  make  such  return,  keep  such 
records,  or  supply  such  information,  at  the  time  or  times  required  by 
law  or  regulations,  shall,  in  addition  to  other  penalties  provided  by 
law,  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  be  fined 
not  more  than  $10,000,  or  imprisoned  for  not  more  than  one  year,  or 
both,  together  with  the  costs  of  prosecution. 

(b)  Any  person  required  under  this  title  to  collect,  account  for,  and 
pay  over  any  tax  imposed  by  this  title,  who  willfully  fails  to  collect 
or  truthfully  account  for  and  pay  over  such  tax,  and  any  person  who 
willfully  attempts  in  any  manner  to  evade  or  defeat  any  tax  imposed 
by  this  title  or  the  payment  thereof,  shall,  in  addition  to  other  penalties 
provided  by  law,  be  guilty  of  a  felony  and,  upon  conviction  thereof, 
be  fined  not  more  than  $10,000,  or  imprisoned  for  not  more  than  five 
years,  or  both,  together  with  the  costs  of  prosecution. 

(c)  The  term  "person"  as  used  in  this  section  includes  an  officer  or 
employee  of  a  corporation  or  a  member  or  employee  of  a  partnership, 
who  as  such  officer,  employee,  or  member  is  under  a  duty  to  perform 
the  act  in  respect  of  which  the  violation  occurs. 

Art.  33.  Aids  to  collection  of  tax.— The  Commissioner  may  require 
any  person  to  keep  specific  records,  render  under  oath  such  state- 
ments and  returns,  and  comply  with  such  rules  and  regulations  as 
the  Commissioner,  with  the  approval  of  the  Secretary,  may  prescribe, 
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in  order  that  he  may  determine  whether  such  person  is  liable  for  the 
tax.  In  accordance  with  this  provision,  every  person  required  to  file 
a  return  (see  article  27)  who  carries  on  the  business  of  producing, 
manufacturing,  purchasing,  or  selling  any  commodities  or  merchan- 
dise, shall  for  the  purpose  of  determining  the  amount  of  income 
which  may  be  subject  to  the  tax  keep  such  permanent  books  of  ac- 
count or  records,  including  inventories,  as  are  necessary  to  establish 
the  amount  of  his  income  and  the  deductions,  credits,  and  other  in- 
formation required  to  be  shown  in  the  return.  Forms  relating  to  the 
tax  shall  be  prescribed  by  the  Commissioner  and  filled  in  according 
to  the  instructions  contained  thereon  and  the  regulations  applicable 
thereto. 

PAYMENT  OF  THE  TAX 

SECTION  503(b)  OF  THE  ACT 

(b)  ♦  ♦  •  For  any  taxable  year  ended  prior  to  the  date  of  the 
enactment  of  this  Act  the  return  shall  be  filed,  and  the  total  amount 
of  the  taxes  shall  be  paid,  not  later  than  the  fifteenth  day  of  the  third 
month  after  the  date  of  the  enactment  of  this  Act,  in  lieu  of  the  time 
otherwise  prescribed  by  law. 

SECTION  36  OF  THE  ACT 

(a)  Time  of  payment. — The  total  amount  of  tax  imposed  by  this  title 
shall  be  paid  on  the  fifteenth  day  of  March  following  the  close  of  the 
calendar  year,  or,  if  the  return  should  be  made  on  the  basis  of  a  fiscal 
year,  then  on  the  fifteenth  day  of  the  third  month  following  the  close 
of  the  fiscal  year. 

(b)  Installment  payments. — The  taxpayer  may  elect  to  pay  the  tax  in 
four  equal  installments,  in  which  case  the  first  installment  shall  be 
paid  on  the  date  prescribed  for  tlie  payment  of  the  tax  by  the  taxpayer, 
the  second  installment  shall  be  paid  on  the  fifteenth  day  of  the  third 
month,  the  third  installment  on  the  fifteenth  day  of  the  sixth  month, 
and  the  fourth  installment  on  the  fifteenth  day  of  the  ninth  month, 
after  such  date.  If  any  installment  is  not  paid  on  or  before  the  date 
fixed  for  its  payment,  the  whole  amount  of  the  tax  unpaid  shall  be 
paid  upon  notice  and  demand  from  the  collector. 

(c)  Extension  of  time  for  payment. — At  the  request  of  the  taxpayer, 
the  Commissioner  may  extend  the  time  for  payment  of  the  amount  de- 
termined as  the  tax  by  the  taxpayer,  or  any  installment  thereof,  for  a 
period  not  to  exceed  six  months  from  the  date  prescribed  for  the  pay- 
ment of  the  tax  or  an  installment  thereof.  In  such  case  the  amount 
in  respect  of  which  the  extension  is  granted  shall  be  paid  on  or  before 
the  date  of  the  expiration  of  the  period  of  the  extension. 

(d)  Volnntary  advance  payment. — ^A  tax  imposed  by  this  title,  or  any 
installment  thereof,  may  be  paid,  at  the  election  of  the  taxpayer,  prior 
to  the  date  prescribed  for  its  payment 

(e)  Advance  payment  in  case  of  jeopardy. — For  advance  payment  in 
case  of  jeopardy,  see  section  146. 

m  •  •  •  • 
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(g)  Fractional  parts  of  cent. — In  the  payment  of  any  tax  under  this 
title  a  fractional  part  of  a  cent  shall  be  disregarded  unless  it  amounts 
to  one-half  cent  or  more,  in  which  case  it  shall  be  increased  to  1  cent. 

(h)  Receipts. — Every  collector  to  whom  any  payment  of  any  income 
tax  is  made  shall  upon  request  give  to  the  person  making  such  payment 
a  full  written  or  printed  receipt  therefor. 

Art.  34.  Payment  of  the  tax. — (a)  Taxable  years  ended  prior  to 
June  22^  1936. — The  tax  for  any  taxable  year  ended  prior  to  June 
22,  1936,  shall  be  paid  not  later  than  September  15,  1936.  Such  tax 
shall  be  paid  in  full  and  may  not  be  paid  in  installments. 

(b)  Taxable  years  ending  svhseqiient  to  June  22^  1936. — The  tax 
for  any  taxable  year  ending  on  or  after  June  22,  1936,  shall  be  paid 
on  or  before  the  15th  day  of  March  following  the  close  of  the  cal- 
endar year,  or,  if  the  return  is  made  on  the  basis  of  a  fiscal  year,  the 
tax  shall  be  paid  on  or  before  the  15th  day  of  the  third  month  fol- 
lowing the  close  of  the  fiscal  year.  Such  tax  may,  at  the  option  of 
the  taxpayer,  be  paid  in  four  equal  installments  instead  of  in  a 
single  payment,  in  which  case  the  first  installment  shall  be  paid  on 
or  before  the  date  prescribed  for  the  payment  of  the  tax  as  a  single 
payment,  the  second  installment  on  or  before  the  15th  day  of  the 
third  month,  the  third  installment  on  or  before  the  15th  day  of  the 
sixth  month,  and  the  fourth  installment  on  or  before  the  15th  day  of 
the  ninth  month,  after  such  date.  If  the  taxpayer  elects  to  pay  the 
tax  in  four  installments,  each  of  the  four  installments  must  be  equal 
in  amount,  but  any  installment  may  be  paid,  at  the  election  of  the 
taxpayer,  prior  to  the  date  prescribed  for  its  payment.  If  an  install- 
ment is  not  paid  in  full  on  or  before  the  date  fixed  for  its  payment 
either  by  the  Act  or  by  the  Commissioner  in  accordance  with  the 
terms  of  an  extension,  the  whole  amount  of  the  tax  unpaid  shall  be 
paid  upon  notice  and  demand  from  the  collector. 

((?)  To  whom  payment  of  the  tax  is  made. — The  tax  is  due  and 
payable  to  the  collector  of  internal  revenue  referred  to  in  article 
30(5)  without  assessment  by  the  Commissioner  or  notice  or  demand 
from  the  said  collector. 

SECTION  503(c)  OF  THE  ACT 

If  the  Commissioner  finds  that  the  payment,  on  the  date  prescribed 
for  the  payment  thereof,  of  any  part  of  the  amount  determined  by  the 
taxpayer  as  the  tax  under  this  title,  or  of  any  deficiency  with  respect 
thereto,  would  impose  undue  hardship  upon  the  taxpayer,  the  Commis- 
sioner may  grant  an  extension  for  the  payment  of  any  such  part  for 
a  period  not  in  excess  of  three  years.  In  such  case  the  amount  with 
respect  to  which  the  extension  is  granted  shall  be  paid  on  or  before 
the  date  of  the  expiration  of  the  period  of  the  extension,  and  the  run- 
ning of  the  statute  of  limitations  for  assessment  and  collection  shall 
be  suspended  for  the  period  of  any  such  extension.    If  an  extension  Is 
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granted,  the  Commissioner  may  require  the  taxpayer  to  furnish  a  bond 
in  such  amount,  not  exceeding  double  the  amount  with  respect  to  whicb 
the  extension  is  granted,  and  with  such  sureties  as  the  Commissioner 
deems  necessary,  conditioned  upon  the  payment  of  the  amount  with 
respect  to  which  the  extension  is  granted  in  accordance  with  the  terms 
of  the  extension.  There  shall  be  collected,  as  a  part  of  any  amount 
with  respect  to  which  an  extension  is  granted,  interest  thereon  at  the 
rate  of  6  per  centum  per  annum  from  the  expiration  of  six  months 
after  the  due  date  thereof  to  the  expiration  of  the  period  of  the  exten- 
sion. 

Art.  35.  Extension  of  time  for  payment  of  the  tax  or  installment 
thereof. — If  it  is  shown  to  the  satisfaction  of  the  Commissioner  that 
the  payment  of  the  amount  determined  as  the  tax  by  the  taxpayer 
or  any  part  or  installment  thereof  (where  payment  of  the  tax  in 
installments  is  permitted  (see  article  34(b))),  or  of  any  deficiency 
with  respect  thereto,  upon  the  date  or  dates  prescribed  for  the  pay- 
ment thereof  will  result  in  undue  hardship  to  the  taxpayer,  the 
Commissioner,  at  the  request  of  the  taxpayer,  may  grant  an  exten- 
sion of  time  for  the  payment  of  any  such  part  for  a  period  not  in 
excess  of  three  years.  In  such  case  the  amount  with  respect  to 
which  the  extension  is  granted  shall  be  paid  on  or  before  the  date 
of  the  expiration  of  the  period  of  the  extension,  and  the  running  of 
the  statute  of  limitations  for  assessment  and  collection  shall  be  sus- 
pended for  the  period  of  any  such  extension. 

The  extension  will  not  be  granted  upon  a  general  statement  of 
hardship.  The  term  "undue  hardship"  means  more  than  an  incon- 
venience to  the  taxpayer.  It  must  appear  that  substantial  financial 
loss,  for  example,  due  to  the  sale  of  property  at  a  sacrifice  price,  will 
result  to  the  taxpayer  from  making  payment  of  the  amount  at  the 
due  date.  If  a  market  exists,  the  sale  of  property  at  the  current  mar- 
ket price  is  not  ordinarily  considered  as  resulting  in  an  undue 
hardship. 

An  application  for  an  extension  of  time  for  the  payment  of  such 
tax  should  be  made  under  oath  on  the  prescribed  form  and  must  be 
accompanied  or  supported  by  evidence  showing  the  undue  hardship 
that  would  result  to  the  taxpayer  if  the  extension  were  refused.  A 
sworn  statement  of  assets  and  liabilities  of  the  taxpayer  is  required 
and  should  accompany  the  application.  An  itemized  statement  show- 
ing all  receipts  and  disbursements  for  each  of  the  three  months  pre- 
ceding the  due  date  of  the  tax  shall  also  be  submitted.  The  applica- 
tion with  the  evidence  must  be  filed  with  the  collector  w^ho  will  at  once 
transmit  it  to  the  Commissioner  with  his  recommendations  as  to  the 
extension.  When  it  is  received  by  the  Commissioner  it  will  be  ex- 
amined immediately  and,  if  possible,  within  30  days  will  be  rejected, 
approved,  or  tentatively  approved,  subject  to  certain  conditions  of 
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\^'hich  the  taxpayer  will  be  immediately  notified.  The  Commissioner 
A\-ill  not  consider  an  application  for  an  extension  of  time  for  the  pay- 
ment of  a  tax  unless  such  application  is  made  in  writing,  and  is  made 
to  the  collector  on  or  before  the  due  date  of  the  tax  or  installment 
thereof  for  which  the  extension  is  desired,  or  on  or  before  the  date  or 
dates  prescribed  for  payment  in  any  prior  extension  granted. 

As  a  condition  to  the  granting  of  such  an  extension,  the  Commis- 
sioner will  usually  require  the  taxpayer  to  furnish  a  bond  in  an 
amount  not  exceeding  double  the  amount  of  the  tax  or  to  furnish 
other  security  satisfactory  to  the  Commissioner  for  the  payment  of  the 
tax,  deficiency,  or  installment  thereof  on  the  date  prescribed  for  pay- 
ment in  the  extension,  so  that  the  risk  of  loss  to  the  Government  will 
not  be  greater  at  the  end  of  the  extension  period  than  it  was  at  the 
beginning  of  the  period.    If  a  bond  is  required,  it  must  be  filed  with 
the  collector  within  10  days  after  notification  by  the  Commissioner 
that  such  bond  is  required.    It  shall  be  conditioned  upon  the  payment 
of  the  tax,  interest,  and  additional  amounts  assessed  in  connection 
therewith  in  accordance  with  the  terms  of  the  extension  granted,  and 
shall  be  executed  by  a  surety  company  holding  a  certificate  of  au- 
thority from  the  Secretary  of  the  Treasury  as  an  acceptable  surety 
on  Federal  bonds,  and  shall  be  subject  to  the  approval  of  the  Com- 
missioner.   In  lieu  of  such  a  bond,  the  taxpayer  may  file  a  bond  se- 
cured by  deposit  of  bonds  or  notes  of  the  United  States  equal  in  their 
total  par  value  to  an  amount  not  exceeding  double  the  amount  of  the 
tax  or  deficiency.    An  extension  of  time  for  filing  a  return  does  not 
operate  to  extend  the  time  for  the  payment  of  the  tax  or  any  part 
thereof,  unless  so  specified  in  the  extension.    If  an  extension  of  time 
for  payment  of  any  part  of  the  tax  or  any  deficiency  or  installment  is 
granted,  the  amount,  time  for  payment  of  which  is  so  extended,  shall 
be  paid  on  or  before  the  expiration  of  the  period  of  the  extension,  to- 
gether with  interest  at  the  rate  of  6  per  cent  per  annum  on  such 
amount  from  the  expiration  of  six  months  after  the  due  date  thereof 
to  the  expiration  of  the  period  of  the  extension. 

Art.  36.  When  fractional  part  of  cent  may  be  disregarded. — In  the 
payment  of  taxes  a  fractional  part  of  a  cent  shall  be  disregarded 
unless  it  amounts  to  one-half  cent  or  more,  in  which  case  it  shall  be 
increased  to  1  cent.  Fractional  parts  of  a  cent  should  not  be  disre- 
garded in  the  computation  of  taxes. 

Art.  37.  Receipts  for  tax  payments.— Upon  request  a  collector  will 
give  a  receipt  for  each  tax  payment.  In  the  case  of  payments  made 
by  check  or  money  order  the  canceled  check  or  the  money  order 
receipt  is  usually  a  sufficient  receipt.  In  the  case  of  payments  in 
cash,  however,  the  taxpayer  should  in  every  instance  require  and 
the  collector  should  furnish  a  receipt. 


Chapter  IV 
MISCELLANEOUS  PROVISIONS 

SECTION  503(a)  OF  THE  ACT 

(a)  All  provisions  of  law  (Including  penalties)  applicable  with 
respect  to  taxes  imposed  by  Title  I  of  this  Act,  shall,  Insofar  as  not 
inconsistent  with  this  title,  be  applicable  with  respect  to  the  taxes 
imposed  by  this  title,  except  that  the  provisions  of  sections  101,  131, 
251,  and  252  shall  not  be  applicable. 

SECTION  61  OF  THE  ACT 

All  administrative,  special,  or  stamp  provisions  of  law,  including  the 
law  relating  to  the  assessment  of  taxes,  so  far  as  applicable,  are  hereby 
extended  to  and  made  a  part  of  this  title. 

Art.  38.  Laws  made  applicable. — All  provisions  of  law  with  respect 
to  taxes  imposed  by  Title  I  of  the  Act  (except  sections  101,  131,  251, 
and  252)  and  all  administrative,  special,  or  stamp  provisions  of  law, 
including  the  law  relating  to  the  assessment  of  taxes,  are,  in  so  far  as 
not  inconsistent  with  the  provisions  of  Title  III,  applicable  with 
respect  to  the  taxes  imposed  by  Title  III. 

All  regulations  now  or  hereafter  issued  pursuant  to  the  foregoing 
applicable  provisions  of  law  are  hereby  made  applicable,  in  so  far  as 
not  inconsistent  with  the  provisions  of  Title  III  and  these  regula- 
tions, to  the  taxes  imposed  by  Title  III. 

See  also  the  following  Supplements  of  the  Revenue  Act  of  1936 
and  the  applicable  regulations  issued  or  to  be  issued  under  Title  I 
of  that  Act : 

Supplement  L,  relating  to  assessment  and  collection  of  deficiencies. 

Supplement  M,  relating  to  interest  and  additions  to  tax  in  case  of 
negligence  or  fraud  in  the  nonpayment  of  tax  or  failure  to  file  a 
return  therefor. 

Supplement  N,  relating  to  credits  against  transferees  and 
fiduciaries. 

Supplementing  O,  relating  to  overpayments,  refunds,  and  credits. 

RULES  AND  REGULATIONS  % 

SECTION  62  OF  THE  ACT 

The  Commissioner,  with  the  approval  of  the  Secretary,  shall  pre- 
scribe and  publish  all  needful  rules  and  regulations  for  the  enforcement 
of  this  title. 

(45) 
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SEPARABILITY  CLAUSE 

SECTION  1002  OF  THE  ACT 

If  any  provision  of  this  Act,  or  the  application  thereof  to  any  person 
or  circumstances,  is  held  invalid,  the  remainder  of  the  Act,  and  the 
application  of  such  provisions  to  other  persons  or  circumstances,  shall 
not  be  affected  thereby. 

SECTION  1003  OF  THE  ACT 

Except  as  otherwise  provided,  this  Act  shall  take  effect  upon  its 
enactment. 

Art.  39.  Effective  date  of  Act.— The  Act  was  approved  June  22, 1936, 
at  9  p.  m.,  eastern  standard  time. 

In  pursuance  of  the  Act,  the  foregoing  regulations  are  hereby 
prescribed. 

Chas.  T.  Russell, 
Acting  Coiiwussioner  of  Internal  Revenue, 

Approved  August  10,  1936. 

H.  MORGENTHAU,  Jr., 

Secretary  of  the  Treasury, 
(Filed  with  the  Division  of  the  Federal  Register  August  14,  1936.  10.45  a.  m.) 


TREASURY  DECISION  4910 

Amending  article  13  of  Regulations  95 

Paragraph  (6)  under  Method  II  in  article  13  of  Regulations  95 
is  amended  to  read  as  follows: 

(6)  The  difference  between  each  aggregate  selling  price  computed  as  pro- 
vided in  paragraph  (1),  above,  and  the  deductions  specified  in  i)aragraph  (2), 
above,  shall  be  divided  by  the  total  number  of  units  determined  as  provided 
in  paragraph  (4).  The  resulting  amount  per  unit  shall  be  the  margin  per 
unit  except  that  in  the  case  of  a  taxable  year  during  all  of  which  the  Federal 
excise  tax  in  question  was  in  effect,  the  following  adjustment,  made  in  the 
return,  will  ordinarily  be  allowed  pursuant  to  section  501  (i)  :  A  deduction  from 
the  amount  per  unit,  computed  as  provided  in  the  first  sentence  of  this  para- 
graph, of  an  amount  equal  to  the  amount  obtained  by  dividing  by  the  total 
number  of  units  determined  as  provided  in  paragraph  (4),  the  reimbursement 
to  purchasers  made  as  specified  in  section  501(f)  (3)  with  respect  to  the  articles 
expressed  in  terms  of  units  determined  in  each  case  under  (A),  (B),  or  (C), 
respectively,  of  paragraph  (5),  and  the  remainder,  if  any,  in  such  case  shall 
be  the  margin  per  unit 

Harold  N.  Graves, 
Acting  Corwrnissioner  of  Internal  Revenue, 
Approved  July  1, 1939. 
Herbert  E.  Gaston, 

Acting  Secretary  of  the  Treasury, 

(Filed  ¥rith  the  Division  of  the  Federal  Register  July  6,  1939,  11.53  a.  m.) 
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